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JURY  INSTRUCTIONS  - - The  trial  court  did  not  err  in  refusing  to  give  an 
Involuntary  Manslaughter  instruction.  (People  v.  Jennings.  5th  Dist.)  25 

JURY  INTIMIDATION  - - The  trial  court  did  not  err  in  refusing  to  question  the 
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Williams.  3rd  Dist.)  17 

JURY  QUESTIONS  - - The  trial  court  correctly  answered  a jury  question  by  re- 
reading their  jury  instructions.  (People  v.  Jennings.  5th  Dist.)  25 


MIRANDA  - - No  Miranda  violation  occurred  when  an  Iowa  police  officer  read  the 
defendant  his  arrest  warrant.  (People  v.  Parker.  3rd  Dist.)  18 
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SEARCH  AND  SEIZURE  - - The  police  entry  into  the  home  of  the  defendant  was 
reasonable.  (U.  S.  v.  Banks.  U.  S.  Sup.  Ct.) 3 


SEARCH  AND  SEIZURE  - - The  Supreme  Court  re-affirms  Cox  and  declares  a 
canine  sniff  to  be  unreasonable.  (People  v.  Caballes.  111.  Sup.  Ct.)  6 


SEARCH  AND  SEIZURE  - - The  police  unreasonably  ran  a warrant  check  on  the 
passenger  of  a car  stopped  for  a traffic  violation.  (People  v.  Harris.  III.  Sup.  Ct.) 7 


SEARCH  AND  SEIZURE  - - The  defendant  voluntarily  gave  the  police  consent  to 
search  his  luggage.  (People  v.  Fernandez.  1st  Dist.) 10 


SEARCH  AND  SEIZURE  - - An  anonymous  tip  was  insufficient  to  justify  the 
detention  of  the  defendant.  (People  v.  Brown.  2nd  Dist.)  15 


SEARCH  AND  SEIZURE  - - The  police  questioning  of  a passenger  in  a car  stopped 

for  a traffic  violation  was  unreasonable.  (People  v.  Miles.  4th  Dist.)  23 


SEARCH  AND  SEIZURE  - - The  police  search  of  a coat  found  in  a car  was 
reasonable.  (People  v.  Morales.  4,n  Dist.) 20 


SEARCH  AND  SEIZURE  - - The  seizure  and  search  of  a small  wooden  box 
possessed  by  the  defendant  was  unreasonable.  (People  v.  Jones.  5th  Dist.)  .......  27 


TRIAL  PROCEDURE  - - A trial  court  may  not  order  the  physical  examination  of  a 
sex  offense  victim.  (People  v.  Lopez.  Ill  Sup.  Ct.)  9 


TRIAL  PROCEDURE  - - A trial  court  must  balance  the  interests  of  the  parties  when 
considering  the  introduction  of  medical  evidence  in  sex  offense  cases.  (People  v. 

Lopez,  III.  Sup.  Ct.)  9 
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TRIAL  PROCEDURE  - - The  trial  court’s  failure  to  properly  admonish  a defendant 
concerning  his  right  to  move  for  reconsideration  of  his  sentence  was  harmless 
where  the  defendant  did  not  contest  that  sentence.  (People  v.  Williams.  3rd  Dist.)  .17 

TRIAL  PROCEDURE  - - The  defendant  waived  any  error  by  failing  to  object  to  a 
Special  Prosecutor  prosecuting  his  case.  (People  v.  Jennings.  5th  Dist.) 25 


★ ★★★★★★★★★★★★★★★★★★★ 


UNITED  STATES  SUPREME  COURT 


SEARCH  AND  SEIZURE  - - ISSUE:  Did  the  police  violate  the  defendant’s  Fourth  Amendment 
rights  by  only  waiting  1 5 to  20  seconds  before  forcibly  entering  the  defendant’s  home?  ANSWER: 
No.  The  1 5 to  20  second  wait  was  reasonable  and  satisfied  the  "Knock  and  Announce"  rule  of  the 
Fourth  Amendment. 

United  States  v.  Banks. U.S. (U.  S.  Sup.  Ct.,  No.  02-473,  December  2,  2003) 

Unlawful  Possession  of  Cocaine  and  Weapons  - - Affirmed. 

Justice  Souter  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  When  federal  and  local  law  enforcement  officers  went  to  the  defendant’s  apartment  to 
execute  a warrant  to  search  for  cocaine,  they  called  out  “police  search  warrant”  and  rapped  on  the 
front  door  hard  enough  to  be  heard  by  the  officers  at  the  back  door,  waited  for  15  to  20  seconds 
with  no  response,  and  then  broke  open  the  door.  The  defendant  was  in  the  shower  and  evidently 
heard  nothing  until  the  police  crashed  in  his  front  door.  A search  of  the  house  revealed  illegal 
drugs  and  weapons.  Various  drug  and  weapons  charges  were  then  filed  against  the  defendant. 

Prior  to  his  trial,  the  defendant  filed  a motion  to  suppress  the  evidence  the  police  seized 
from  his  house.  The  Federal  District  Court  denied  the  defendant’s  motion.  The  Ninth  Circuit  Court 
of  Appeals  disagreed  with  the  District  Court  and  ordered  the  evidence  suppressed.  The  Court 
ruled  that  the  police  entry  into  the  defendant’s  house  violated  the  Fourth  Amendment’s  "Knock  and 
Announce”  rule  and,  consequently,  the  police  entry  was  unreasonable.  Specifically,  the  Court  of 
Appeals  ruled  that  no  exigent  circumstances  justified  the  entry  and,  consequently,  the  destruction 
of  the  defendant’s  property  (his  door)  was  justified  only  if  there  was  an  explicit  refusal  of 
admittance  or  after  a time  lapse  greater  than  the  one  in  this  case.  From  this  ruling  the  People 
brought  this  appeal  before  the  United  States  Supreme  Court. 

ARGUMENT:  Before  the  Supreme  Court,  the  People  argued  that  the  Court  of  Appeals  erred  in 
ruling  that  the  conduct  of  the  police  in  this  case  violated  the  defendant’s  Fourth  Amendment  rights. 
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OPINION:  The  Supreme  Court  agreed  with  the  People  and  ruled  that  the  officers’  15-to-20 

second  wait  before  their  forcible  entry  into  the  defendant’s  home  did  satisfy  the  Fourth 
Amendment.  Specifically,  the  Court  ruled  that  this  case  turns  on  the  exigency  revealed  by  the 
circumstances  known  to  the  police  after  they  knocked  and  announced,  which  the  People  argued 
was  the  risk  of  losing  disposable  evidence.  The  Supreme  Court  reasoned  that  after  15  to  20 
seconds  without  a response,  the  officers  could  fairly  have  suspected  that  the  defendant  would 
flush  away  the  cocaine  they  were  looking  for  if  they  did  not  act.  Each  of  the  defendant’s  counter 
arguments  (that  he  was  in  the  shower  and  did  not  hear  the  officers,  and  that  it  might  have  taken 
him  longer  than  20  seconds  to  reach  the  door)  did  rest  upon  a mistake  about  the  relevant  enquiry 
in  cases  such  as  this.  Concerning  the  defendant’s  first  argument,  the  facts  known  to  the  police 
at  that  time  are  what  count.  In  this  case,  no  evidence  was  introduced  to  show  that  the  police  knew 
the  defendant  was  unaware  of  an  impending  search.  As  to  the  second,  the  crucial  fact  was  not 
the  time  it  would  have  taken  for  the  defendant  to  reach  his  front  door.  Rather,  it  was  the  time  it 
would  take  him  to  destroy  any  evidence.  In  the  opinion  of  the  Court,  it  was  not  unreasonable  to 
think  that  someone  could  get  in  a position  to  destroy  the  drugs  within  1 5 to  20  seconds.  Once  that 
exigency  had  matured,  the  police  were  not  bound  to  learn  anything  more  or  wait  any  longer  before 
entering,  even  though  that  entry  might  entail  some  harm  to  the  defendant’s  building,  such  as 
breaking  the  door  down. 

Additionally,  in  announcing  the  above  decision,  the  Supreme  Court  rejected  arguments 
made  by  both  of  the  parties  in  this  case.  First,  the  Court  rejected  the  People’s  argument  that  the 
need  to  damage  the  property  of  the  suspect  in  executing  their  search  should  not  be  considered 
when  determining  whether  the  police  acted  reasonably  in  entering  a suspect’s  home.  The 
Supreme  Court  ruled  that  this  was  merely  a part  of  the  totality  of  the  circumstances  which  must 
be  considered  by  the  trial  court.  Also,  the  Court  rejected  the  Court  of  Appeals  artificial  four-part 
scheme  forjudging  knock-and-announce  entries.  Rather,  the  Supreme  Court  chose  to  again  rely 
simply  upon  the  totality  of  the  circumstances. 


******************** 


ILLINOIS  SUPREME  COURT 


JURY  INSTRUCTIONS  - - ISSUE:  Did  the  trial  court  err  in  failing  to  give  an  involuntary 
manslaughter  instruction  even  though  the  defendant  refused  to  allow  such  an  instruction. 
ANSWER:  No.  The  defendant  invited  any  error  by  refusing  to  allow  such  an  instruction. 

People  v.  Carter, III.  Dec. (III.  Sup.  Ct.  No.  94895,  November  20,  2003)  First  Degree 

Murder  - - Affirmed. 

Justice  Fitzgerald  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  The  defendant  in  this  case,  Kingsley  L.  Carter,  and  the  victim,  Roy  Williams,  were  next- 
door  neighbors.  According  to  the  defendant,  between  1995  and  1999  the  victim  repeatedly 
“keyed”  his  car,  threw  garbage  into  his  yard,  struck  the  side  of  his  house  with  a sledgehammer, 
threw  objects  onto  the  roof  of  his  house,  and  urinated  in  his  basement  through  a leaky  window. 
As  a consequence  of  these  alleged  acts,  the  defendant  purchased  a shotgun  because  he  was 
frightened  of  the  victim.  Again  on  April  6,  1 999,  the  defendant  thought  that  the  victim  had  “keyed” 
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his  car.  The  police  were  called  but  they  could  find  no  damage.  On  April  1 6,  1 999,  the  defendant 
noticed  several  holes  in  the  back  window  of  his  car.  Again,  he  reported  this  damage  to  the  police 

Meanwhile,  at  1 1 : 1 5 p.m.,  the  victim  decided  to  go  to  the  store  for  some  snacks.  At  that 
exact  same  time,  the  defendant  decided  to  retaliate  against  the  victim  for  damaging  his  car  since 
the  police  refused  to  do  anything.  The  victim  got  into  his  truck  and  the  defendant  fired  two  shots 
into  the  victim’s  windshield.  The  victim  then  jumped  out  of  his  truck  and  took  off  running.  The 
defendant  fired  a third  shot  into  the  air  which  caused  the  victim  to  trip  and  fall.  The  defendant  then 
fired  two  more  shots  into  the  victim’s  body.  A leg  wound  caused  the  victim  to  bleed  to  death. 
Based  upon  this  conduct,  the  defendant  was  charged  with  first  degree  murder. 

During  his  trial,  the  counsel  for  the  defendant  requested  that  an  involuntary  manslaughter 
jury  instruction  be  given.  In  support  of  his  request,  they  argued  that  the  defendant  had  lacked  the 
intent  or  knowledge  required  to  support  a murder  conviction.  Rather,  the  defendant  had  only 
intended  to  damage  the  victim’s  property,  not  to  hit  or  injure  him.  However,  the  defendant  refused 
to  allow  his  jury  to  be  so  instructed.  The  trial  court  ruled  that  it  believed  that  the  evidence  in  this 
case  did  warrant  an  involuntary  manslaughter  instruction.  However,  it  concluded  that  it  would  not 
require  such  an  instruction  to  be  given  over  the  objection  of  the  defendant.  Consequently,  the 
court  denied  the  counsel’s  request  and  the  defendant’s  jury  was  only  instructed  on  first  degree 
murder.  Thereafter,  the  defendant  was  found  to  be  guilty  as  charged.  The  appellate  court 
reversed  the  defendant’s  conviction  and  ruled  that  the  trial  court  had  abused  its  discretion  when 
it  failed  to  give  the  lesser  included  jury  instruction  sua  sponte  after  determining  that  the  instruction 
was  warranted  by  the  evidence.  In  a nutshell,  the  appellate  court  ruled  that  the  defendant  had  no 
authority  to  prevent  the  trial  court  from  giving  the  instruction.  From  this  ruling,  the  People  brought 
this  appeal  before  the  Illinois  Supreme  Court. 

ARGUMENT:  The  People  argued  that  the  trial  court  erred  in  ruling  that  the  trial  court  should  have 
instructed  the  defendant’s  jury  concerning  the  offense  of  involuntary  manslaughter  because  the 
facts  in  this  case  do  not  warrant  such  an  instruction.  Conversely,  the  defendant  argued  that  the 
People  waived  this  argument  because  it  was  not  argued  before  the  appellate  court. 

OPINION:  The  Supreme  Court  agreed  with  the  argument  of  the  defendant  and  noted  that  for 
some  reason,  despite  repeated  opportunities  to  do  so,  the  People  failed  to  argue  that  the 
defendant  was  not  entitled  to  an  involuntary  manslaughter  instruction  until  they  appeared  before 
the  Supreme  Court.  For  this  reason,  the  Court  ruled  that  this  argument  of  the  People  had  been 
waived. 

ARGUMENT:  Additionally,  the  People  argued  that  the  appellate  court’s  reversal  of  the 

defendant’s  conviction  was  error  because  the  trial  court’s  failure  to  instruct  the  defendant’s  jury 
was  caused  by  the  defendant,  himself.  Specifically,  it  was  invited  error. 

OPINION:  The  Supreme  Court  agreed  with  the  People  and  ruled  that  the  defendant  himself  in 
this  case  specifically  refused  to  allow  his  jury  to  be  instructed  concerning  the  offense  of  involuntary 
manslaughter.  The  Court  ruled  that  to  allow  the  defendant  to  object,  on  appeal,  to  the  very 
consequences  of  the  acts  he  himself  caused  at  trial,  would  offend  all  notions  of  fair  play.  Further, 
the  Supreme  Court  rejected  the  defendant’s  argument  that  his  opposition  to  the  proposed 
instructions  was  not  knowingly  and  intelligently  made.  The  trial  record  in  this  case  itself  disproved 
this  argument. 
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Finally,  the  Supreme  Court  ruled  that  when  the  evidence  introduced  at  a defendant's  trial 
might  support  a lesser-included  offense  instruction,  the  trial  court  must  exercise  discretion  and 
consider  several  factors  in  arriving  at  the  decision  concerning  whether  or  not  to  tender  a jury 
instruction  on  that  subject.  Specifically,  the  Court  ruled  that  it  was  clearly  appropriate  to  consider 
the  views  of  the  prosecution  and  of  the  defense,  as  well  as  society’s  interest  in  avoiding  an 
unjustified  exoneration  while  properly  punishing  the  crime.  In  this  case  the  Supreme  Court 
determined  that  the  appellate  court  erred  in  ruling  that  in  such  cases,  a trial  court  has  a duty  to 
give  the  lesser  included  offense  instruction  sua  sponte. 


SEARCH  AND  SEIZURE  - - ISSUE:  Did  the  Police  violate  the  defendant’s  Fourth  Amendment 
rights  by  allowing  their  canine  to  sniff  the  outside  of  the  defendant’s  car?  ANSWER:  Yes.  The 
Supreme  Court  re-affirmed  its  Cox  decision  and  ruled  that  the  police  may  not  run  their  drug  dog 
around  the  outside  of  a suspect’s  car  without  first  having  a reasonable  suspicion  that  the  car 
contains  something  “sniffable.” 

People  v Caballes, III.  Dec. (III.  Sup.  Ct.,  No.  91547,  November  20,  2003)  Possession 

of  Cannabis  - - Reversed. 

Justice  Kilbride  delivered  the  Opinion  of  the  majority  of  the  Court. 

FACTS:  On  November  12,  1998,  an  Illinois  State  Trooper  stopped  the  defendant  in  this  case, 
Roy  Caballes,  for  speeding.  The  arresting  officer  radioed  his  dispatcher  that  he  was  making  a 
traffic  stop.  On  hearing  this  radio  transmission  reporting  the  stop,  a member  of  a Drug  Interdiction 
Team  announced  to  the  dispatcher  that  he  was  going  to  meet  the  arresting  officer  in  order  to 
conduct  a canine  sniff.  The  arresting  officer  never  requested  that  the  sniff  be  conducted. 

The  arresting  officer  approached  the  defendant,  informed  him  that  he  was  speeding  , and 
asked  for  his  driver’s  license,  vehicle  registration,  and  proof  of  insurance.  The  defendant  complied 
with  the  Trooper’s  demand  and  produced  a Nevada  license.  The  Trooper  then  called  for  a 
computer  check  on  the  defendant’s  documents  and  proceeded  to  write  the  defendant  a warning 
ticket.  As  the  T rooper  was  waiting  for  the  computer  check  results  and  as  he  was  completing  the 
defendant’s  ticket,  the  officer  asked  the  defendant  for  consent  to  search  his  car.  The  defendant 
refused  to  allow  the  Trooper  to  search.  Just  then  the  canine  officer  arrived  on  the  scene.  The 
canine  officer  then  ran  his  dog  around  the  defendant’s  car  and  the  dog  alerted  on  the  trunk  of  the 
defendant’s  car.  The  trunk  was  searched  and  cannabis  was  found.  Based  upon  this  evidence  the 
defendant  was  arrested  and  charged  with  the  cannabis  trafficking. 

Prior  to  his  trial,  the  defendant  moved  to  suppress  the  cannabis  discovered  during  the 
search  of  his  trunk.  The  defendant’s  motion  was  denied  and  he  was  found  to  be  guilty  as  charged. 
He  was  subsequently  sentenced  to  twelve  years’  imprisonment.  The  appellate  court  affirmed  the 
defendant’s  conviction  and  ruled  that  the  police  did  not  need  reasonable  articulable  suspicion  to 
justify  the  canine  sniff  and  that,  although  the  criminal  history  check  improperly  extended  the 
defendant’s  detention,  the  delay  was  brief.  The  defendant  then  brought  this  appeal  before  the 
Illinois  Supreme  Court. 
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ARGUMENT:  The  defendant,  citing  the  case  of  People  v.  Cox,  202  III.  2d  462  (2002),  argued  that 
the  denial  of  his  motion  to  suppress  was  reversible  error. 

OPINION:  The  Supreme  Court,  in  responding  to  the  argument  of  the  defendant,  remarked  that 
in  Cox  it  had  concluded  that  evidence  obtained  by  a canine  sniff  was  properly  suppressed 
because  calling  in  a canine  unit  unjustifiably  broadened  the  scope  of  an  otherwise  routine  traffic 
stop  into  a drug  investigation.  Specifically,  the  Court  ruled  that  without  “specific  and  articulable 
facts”  to  support  the  stopping  officer’s  request  for  a canine  unit,  the  sniff  was  impermissible.  In 
this  case,  the  Supreme  Court  ruled  that  the  People  had  offered  insufficient  justification  for  the 
implementation  of  a canine  sniff.  According  to  the  appellate  court,  the  police  did  not  detect  the 
odorof  cannabis  in  the  suspect’s  car  or  note  any  other  evidence  suggesting  the  presence  of  illegal 
drugs.  Although  the  arresting  officer  in  this  case  did  not,  himself,  call  for  the  canine  unit,  according 
to  the  Supreme  Court,  the  overall  effect  of  the  police  conduct  remanded  the  same.  The  police 
impermissibly  broadened  the  scope  of  a traffic  stop  into  a drug  investigation  because  there  were 
no  specific  and  articulable  facts  present  to  support  the  use  of  a canine  sniff. 

The  Court  admitted  that  the  police  did  point  to  the  following  facts:  (1 ) the  suspect  said  he 
was  moving  to  Chicago,  but  the  only  visible  belongings  were  two  sport  coats  in  the  backseat  of 
the  suspect’s  car,  (2)  the  suspect’s  car  smelled  of  air  freshener,  (3)  the  suspect  was  dressed  for 
business  while  traveling  cross-county,  even  though  he  was  unemployed,  and  (4)  the  suspect 
seemed  to  be  nervous.  Declaring  that  these  facts  did  constitute  nothing  more  that  a “vague 
hunch”  that  the  defendant  may  have  been  involved  in  possible  wrongdoing.  Accordingly,  the 
Supreme  Court  ruled  that  the  trial  court  in  this  case  should  have  granted  the  defendant’s  motion 
to  suppress  and  the  trial  court  erred  in  affirming  the  trial  court’s  decision. 

Justice  Thomas,  joined  by  Justices  Fitzgerald  and  Garman,  filed  a dissenting  Opinion 
wherein  he  disagreed  with  the  majority’s  opinion  in  this  case  and  in  Cox. 


SEARCH  AND  SEIZURE  - - ISSUE:  Did  the  police  violate  the  defendant’s  Fourth  Amendment 
rights  when  they  ran  a warrant  check  on  him  during  a traffic  stop?  ANSWER:  Yes.  That  check 
unreasonably  prolonged  the  defendant's  detention. 

People  v.  Harris. III.  Dec. (III.  Sup.  Ct.,  No.  92783,  November  20,  2003)  Unlawful 

Possession  of  Cocaine  - - Reversed. 

Justice  Freeman  delivered  the  Opinion  of  the  majority  of  the  Court. 

FACTS:  At  approximately  4:30  p.m.,  on  September  27,  1997,  a Will  County  deputy  sheriff  saw 
a car,  driven  by  Keith  Weathersby,  make  an  illegal  left  turn.  The  deputy  stopped  the  car.  The 
driver  of  the  car  had  no  valid  driver’s  license.  The  officer  then  considered  releasing  the  car  into 
the  possession  of  the  defendant,  Raymond  Harris,  a passenger  in  the  car.  With  this  in  mind,  the 
deputy  requested  the  identification  of  the  defendant.  As  a matter  of  routine,  the  deputy  not  only 
checked  the  defendant’s  driver’s  license,  he  performed  a wants  and  warrants  check  and 
discovered  that  the  defendant  had  an  outstanding  warrant  for  failure  to  appear  in  court.  The 
aeputy  then  immediately  placed  the  defendant  under  arrest.  In  an  ensuing  search,  the  deputy 
recovered  a pea-sized  rock  of  crack  cocaine  and  a “Chore  Boy”  from  the  defendant’s  pocket.  (A 
“Chore  Boy”  is  a scrubbing  pad  that  can  be  used  to  heat  up  cocaine  so  that  it  can  be  smoked.) 
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Thereafter,  the  defendant  was  charged  by  indictment  with  the  unlawful  possession  of  a 
controlled  substance,  a Class  4 felony.  Prior  to  his  trial,  the  defendant  filed  a motion  to  suppress 
the  evidence  discovered  on  his  person.  In  his  motion  the  defendant  argued  that  the  search  of  his 
person  was  defective  because  the  police  had  neither  a warrant  to  search  him  nor  probable  cause 
to  believe  that  he  had  committed  a crime.  The  trial  court  denied  the  defendant’s  motion  and 
concluded  that  the  deputy  properly  obtained  the  defendant’s  identification  in  order  to  determine 
whether  he  had  a valid  license  to  drive  because  he  was  going  to  release  the  car  to  the  defendant 
Following  a jury  trial,  the  defendant  was  found  guilty. 

The  appellate  court,  however,  reversed  the  defendant’s  conviction  and  concluded  that  the 
trial  court  should  have  granted  the  defendant’s  motion  to  suppress.  Specifically,  the  Court  ruled 
that  the  defendant  did  not  voluntarily  comply  with  the  deputy’s  request  for  identification.  According 
to  the  appellate  court,  the  deputy’s  “request”  was  mandatory.  Consequently,  the  defendant  was 
required  to  produce  his  identification  and  this  rendered  the  defendant’s  production  of  that 
document  under  these  circumstances  illegal.  From  this  ruling  the  People  brought  this  appeal 
before  the  Illinois  Supreme  Court. 

ARGUMENT:  The  People  argued  that  the  appellate  court  incorrectly  ruled  that  the  defendant  did 
not  voluntarily  comply  with  the  arresting  officer’s  request  for  his  identification. 

OPINION:  The  Supreme  Court  rejected  the  argument  of  the  People  and  ruled  that  a police  officer 
who  stops  a car  for  a traffic  violation  may  ask  a passenger  for  identification.  However,  that  officer 
may  not  normally  use  that  identification  to  run  a check  for  outstanding  warrants.  To  do  so  would, 
in  the  opinion  of  the  Supreme  Court,  improperly  prolong  the  duration  of  the  defendant’s  detention 
and  impermissibly  change  the  fundamental  nature  of  the  defendant's  traffic  stop  into  a check  into 
the  criminal  history  of  the  defendant.  Consequently,  the  Supreme  Court  ruled  that  in  this  case 
the  appellate  court  correctly  ruled  that  the  trial  court  should  have  granted  the  defendant’s  motion 
to  suppress. 

However,  the  Opinion  of  the  majority  was  not  entirely  negative.  The  Court  ruled  that 
circumstances  could  arise  during  a routine  traffic  stop  that  would  focus  sufficient  suspicion  upon 
a suspect  to  justify  running  a warrants  check  on  that  suspect.  Specifically,  the  majority  ruled  that 
a police  officer  may  have  a reasonable,  articulable  suspicion  that  the  passenger  has  committed 
a crime,  in  which  case  a warrant  check  would  be  proper.  Alternatively,  a warrant  check  would  also 
be  proper  where  a passenger’s  conduct  causes  the  officer  to  fear  for  his  safety.  Finally,  the 
Supreme  Court  ruled  that  this  case  only  involved  the  suppression  of  evidence  found  on  the 
defendant  during  his  traffic  stop.  It  did  not  deal  with  the  validity  of  the  charges  brought  pursuant 
to  the  outstanding  warrant  for  the  defendant’s  arrest 

Justices  Fitzgerald,  joined  by  Justices  Thomas  and  Garman,  filed  a dissenting  Opinion. 

Justice  Thomas  filed  a dissenting  Opinion. 


TRIAL  PROCEDURE  - - May  a trial  court  order  the  physical  examination  of  complaining  witness 
in  a sex  offense  case?  [ANSWER:  No.  The  trial  court  may  not  make  such  an  order.] 
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TRIAL  PROCEDURE  - - What  must  a trial  court  consider  when  confronted  with  the  issue  of  the 
introduction  of  medical  evidence  in  a sexual  abuse  case?  [ANSWER:  The  Court  must  balance 
the  interests  of  the  parties.] 

People  v.  Lopez. III.  Dec. (III.  Sup.  Ct,  No.  93758,  October  17,  2003) 

Exclusion  of  Evidence  - - Reversed  and  Remanded. 

Justice  Kilbride  delivered  the  majority  Opinion  of  the  Court. 

FACTS:  The  victim  in  this  case  was  a 20-month-old  girl  who  was  examined  by  two  doctors. 
These  examinations  led  the  doctors  to  conclude  that  the  victim  had  been  sexually  abused. 
Following  these  examinations,  and  a long  police  investigation,  the  defendant  in  this  case,  Ismael 
Lopez,  was  indicted  for  aggravated  criminal  sexual  abuse.  Approximately  thirteen  months  later, 
when  the  victim  was  about  three  years  old,  the  defendant  filed  a motion  to  produce  the  victim  for 
an  independent  gynecological  examination.  The  trial  court,  following  a hearing,  granted  the 
defendant’s  motion.  The  victim’s  family  refused  to  comply  with  the  trial  court’s  order  arguing  that 
such  an  examination  would  be  psychologically  harmful  to  the  victim.  As  a sanction,  the  trial  court 
then  granted  the  defendant’s  motion  to  prohibit  the  People  from  introducing  any  medical  expert 
evidence  against  the  defendant. 

Following  an  appeal  from  the  trial  court’s  order,  the  appellate  court  reversed  the  trial  court’s 
order.  Finding  that  the  trial  record  in  this  case  was  insufficient  to  establish  a compelling  need  for 
a physical  examination  of  the  victim,  the  appellate  court  ruled  that  the  trial  court  had  abused  its 
discretion  when  it  first  ordered  the  child  victim  to  undergo  an  examination  and  in  denying  the 
People  the  use  of  any  expert  testimony  as  a sanction  when  the  family  of  the  victim  refused  to 
comply  with  that  court  order.  Due  to  the  sparse  nature  of  the  evidence  introduced  in  this  case 
concerning  the  defendant’s  need  for  such  an  examination,  the  appellate  court  remanded  this 
cause  back  to  the  trial  court  for  a further  hearing.  From  this  ruling  the  defendant  brought  this 
appeal  before  the  Illinois  Supreme  Court. 

ARGUMENT:  Before  the  Supreme  Court  the  defendant  argued  that  the  trial  court  erred  in 

concluding  that  the  trial  court  had  erred  in  ordering  the  victim  to  undergo  a physical  examination 
by  a defense  expert  because  the  defendant  had  failed  to  show  a compelling  reason  for  such  an 
examination. 

OPINION:  The  Supreme  Court  began  by  noting  that  in  its  previous  case  of  People  v.  Glover.  49 
III.  2d  78  (1 971 ),  it  had  specifically  ruled  that  “there  is  no  question  of  an  Illinois  Court’s  jurisdiction 
to  order  an  examination  of  the  complaining  witness  in  a case  involving  a sex  violation."  The  Court 
overruled  that  decision  and  ruled  that  Illinois  Courts  do  not  have  jurisdiction  to  order  the  alleged 
victim  of  a sex  offense  to  undergo  a physical  examination  by  an  expert  witness  employed  by  the 
defendant.  As  a consequence  of  this  ruling,  the  “compelling  need”  test  is  no  long  viable. 

Additionally,  the  Supreme  Court  ruled  that  a defendant’s  right  to  due  process  is  a right  to 
a fundamentally  fair  trial,  including  the  right  to  present  witnesses  on  his  own  behalf.  Further,  the 
Court  ruled  that  to  allow  the  People’s  expert  witness  to  testify  after  personally  examining  the  victim 
without  allowing  the  expert  witnesses  for  the  defense  the  same  privilege  would  give  the  People 
a “clear  advantage”  in  their  efforts  to  prove  that  the  alleged  offense  occurred.  Consequently,  the 
Court  ruled  that  to  ensure  a defendant’s  constitutional  rights  to  a fair  trial  is  not  compromised  by 
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the  inability  to  obtain  an  independent  physical  examination,  trial  courts  should  exercise  vigilance 
when  rendering  decisions  on  what  evidence  the  People  will  be  allowed  to  produce.  Specifically, 
the  Court  ruled  that  if  a victim  refuses  to  undergo  an  examination,  the  People  will  be  precluded 
from  introducing  evidence  from  their  expert  who  examined  the  victim.  In  the  opinion  of  the 
Supreme  Court,  this  procedure  will  protect  the  victim  from  the  “unacceptable  and  intolerable 
defense  tactic"  of  using  a physical  examination  as  a tool  to  harass,  intimidate  or  embarrass  victims 
and  at  the  same  time  protect  the  rights  of  the  defendant. 

The  Supreme  Court  was  quick  to  note  that  this  rule  only  applied  to  examining  experts.  The 
Court  reasoned  that  the  People  could  still  introduce  the  testimony  of  non-examining  experts  and 
even  some  examining  experts  (where  the  defendant  does  not  challenge  the  conclusions  of  that 
examining  expert  with  a demand  of  an  independent  physical  examination). 

Justice  Freeman,  joined  by  Justice  McMorrow,  filed  a specially  concurring  Opinion  wherein 
the  Justice  argued  that  the  majority  should  not  have  abandoned  the  “compelling  needs”  test  in 
these  types  of  situations.  In  the  opinion  of  Justice  Freeman,  a trial  court  could  order  a victim  to 
undergo  a physical  examination  only  if  the  defendant  first  proves  up  a compelling  need  for  an 
independent  examination.  If  no  such  need  is  shown,  the  People  would  be  able  to  introduce  the 
testimony  of  their  examining  witness  without  requiring  an  independent  physical  examination.  Only 
when  such  a need  is  shown  and  the  victim  still  refuses  would  the  examining  expert  testimony  of 
the  People  be  precluded.  Under  the  procedure  in  this  case,  every  time  a victim  refuses  to  undergo 
such  a test  (whether  the  defendant  can  prove  up  a compelling  need  or  not)  the  People  would  be 
prohibited  from  introducing  the  testimony  in  question.  This  the  Justice  felt  was  “misguided.” 


★ ★★★★★★★★★★★★★★★★★★★ 


FIRST  DISTRICT 


EVIDENCE  - - ISSUE:  Were  the  defendant's  due  process  rights  violated  when  the  police 
destroyed  two  of  the  defendant’s  three  suitcases?  ANSWER:  No.  The  defendant  failed  to  show 
prejudice  from  the  conduct  of  the  police. 

SEARCH  AND  SEIZURE  - - ISSUE:  Did  the  police  illegally  search  the  defendant’s  luggage? 
ANSWER:  No.  The  defendant  voluntarily  consented  to  the  police  search  of  his  luggage. 

People  v.  Fernandez. III.  Dec. (1st  Dist. , No.  1-00-1384,  October  30,  2003)  Cannabis 

Trafficking  - - Affirmed. 

Justice  Theis  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  November  26, 1 997,  the  defendant  in  this  case,  Miguel  Fernandez,  flew  into  Chicago 
from  California.  With  him  he  brought  three  heavy  suitcases  that  smelled  like  laundry  detergent 
and  he  paid  cash  for  his  ticket.  When  the  defendant  claimed  his  bags,  he  was  approached  by  two 
DEA  agents.  The  agents  identified  themselves  and  questioned  the  defendant.  When  asked  about 
his  bags,  the  defendant  explained  that  they  contained  only  clothes.  According  to  the  agents,  the 
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defendant  consented  to  a search  of  his  bags.  A search  of  the  bags  revealed  a large  brick  of 
cannabis  in  each  bag.  The  defendant  was  thereafter  charged  with  cannabis  trafficking. 

Prior  to  his  trial,  the  defendant  moved  to  suppress  the  evidence  seized  by  the  DEA  agents 
and  argued  that  he  had  not  knowingly  and  voluntarily  consented  to  the  search  of  his  bags  due  to 
his  lack  of  understanding  English.  Additionally,  the  defendant  moved  to  dismiss  the  charges 
pending  against  him  because  the  People  destroyed  two  of  his  three  bags  and  failed  to  present 
them  for  the  defendant’s  inspection.  According  to  the  defendant,  this  prevented  him  from 
developing  his  defense  that  he  was  unaware  of  the  contents  of  the  bags  he  carried.  The  trial  court 
rejected  the  defendant’s  arguments  and  denied  his  motion  to  suppress  and  to  dismiss.  He  was 
thereafter  convicted  as  charged  and  he  received  a sentence  of  twelve  years  in  prison.  From  his 
conviction  and  sentence  the  defendant  brought  this  appeal. 

ARGUMENT:  The  defendant  argued  that  he  did  not  give  a knowing  and  voluntary  consent  to  the 
search  of  his  bags,  he  did  not  understand  that  he  was  being  asked  for  permission  to  do  so,  nor 
did  he  understand  that  he  had  a right  to  refuse  to  consent  to  such  a search.  As  a consequence, 
the  defendant  argued  that  his  Fourth  Amendment  rights  were  violated. 

OPINION:  Initially,  the  appellate  court  summarily  rejected  the  defendant’s  argument  that  the 

People  were  required  to  prove  that  the  defendant  knew  that  he  had  a right  to  refuse  consent  in 
order  to  prove  that  the  defendant’s  consent  was  valid.  Rather,  in  the  opinion  of  the  Court,  all  the 
People  had  to  prove  was  that  the  consent  was  voluntary.  In  this  case,  the  defendant  did  not 
argue  that  he  was  coerced,  intimidated  or  deceived  by  the  police.  Rather,  he  argued  that  he 
simply  did  not  understand  English.  However,  according  to  the  police,  the  defendant  answered 
their  questions  in  English  without  hesitation  and  responded  with  appropriate  answers. 
Accordingly,  the  appellate  court  declared  that  the  trial  record  in  this  case  did  support  the  trial 
court’s  determination  that  the  defendant  did  voluntarily  consent  to  a search  of  his  bags. 

ARGUMENT:  The  defendant  also  argued  that  his  due  process  rights  were  violated  because  the 
police  destroyed  two  of  his  three  bags  prior  to  his  trial.  Specifically,  the  defendant  argued  that  the 
destroyed  bags  were  material  and  necessary  to  his  defense  because  they  would  have  established 
that  the  bags  were  locked,  and  therefore,  he  did  not  have  access  to  their  contents,  and  hence 
could  not  have  knowingly  possessed  the  drugs. 

OPINION:  The  appellate  court  rejected  the  defendant’s  argument  that  the  destroyed  bags  were 
exculpatory  evidence.  The  Court  noted  that  only  one  bag  was  necessary  to  prove  the  defendant’s 
point.  He  had  one  bag  left  and  it  was  introduced  in  the  defendant’s  case.  This  was  sufficient  to 
either  affirm  or  rebut  the  defendant’s  defense.  Additionally,  the  Court  noted  that  even  if  the 
defendant’s  bags  had  been  locked,  the  People  offered  evidence  to  prove  the  defendant’s 
knowledge.  Further,  the  defendant  had  other  evidence  available  to  him  to  support  his  defense. 
Consequently,  the  defendant  suffered  no  prejudice  from  the  destruction  of  his  bags.  The  appellate 
court  also  rejected  the  defendant’s  argument  that  his  indictment  should  have  been  dismissed  due 
to  the  fact  that  the  destruction  of  his  bags  constituted  a discovery  violation.  The  court  ruled  that 
even  if  such  destruction  did  constitute  a discovery  violation,  the  dismissal  of  the  defendant’s 
indictment  would  have  been  disproportionate  to  the  magnitude  of  the  violation. 


Justices  Quinn  and  Hartman  concurred. 


★ * * 


SECOND  DISTRICT 


CONSTITUTIONALITY  OF  STATUTE  - - ISSUE:  Does  the  offense  of  False  Report  of  a Theft 
violate  the  defendant’s  substantive  due  process  rights?  ANSWER:  No.  It  was  designed  to  meet 
a legitimate  state  interest. 

PROSECUTOR  CONDUCT  - - ISSUE:  Did  the  rebuttal  argument  of  the  prosecutor  deprive  the 
defendant  of  a fair  trial?  ANSWER:  No.  A majority  of  the  Court  concluded  that  while  it  may  have 
been  excessive,  the  argument  of  the  prosecutor  did  not  constitute  reversible  error. 

People  v.  Libberton, III.  Dec. (2nd  Dist.,  No.  2-02-0075,  October  20,  2003)  DUI  and 

False  Report  of  a Vehicle  Theft  - - Affirmed. 

Justice  Kapala  delivered  the  Opinion  of  the  majority  of  the  Court. 

FACTS:  On  the  evening  in  question  a police  officer  saw  the  defendant  in  this  case  walking  along 
cold  and  snowy  road.  The  officer  stopped  to  see  if  the  defendant  needed  help.  The  defendant 
explained  that  he  was  walking  to  a nearby  town  because  his  car  had  just  been  stolen  from  outside 
of  a nearby  tavern.  The  officer  then  noticed  that  the  defendant  smelled  of  alcohol.  When  the 
officer  radioed  in  the  report  of  a stolen  car,  the  defendant  informed  that  officer  that  he  had,  in  fact, 
found  the  car.  It  was  parked  nearby  in  back  of  some  grain  bins.  The  officer  then  drove  the 
defendant  to  the  location  the  defendant  described  and,  in  fact,  found  the  “missing"  car.  Slumped 
inside  the  defendant’s  locked  car  was  his  very  intoxicated  girlfriend,  sound  asleep.  The  girlfriend 
was  so  drunk  that  the  officer  had  a difficult  time  waking  her  up.  When  she  finally  did  wake  up,  she 
had  a difficult  time  unlocking  the  defendant's  car.  Realizing  that  both  the  defendant  and  his 
girlfriend  were  intoxicated,  the  police  took  them  down  to  the  police  station.  At  the  station  the 
defendant’s  girlfriend  gave  the  police  a statement  wherein  she  stated  that  after  drinking  at  a 
number  of  local  bars,  she  and  the  defendant  re-entered  his  car.  The  defendant  then  drove  to  the 
grain  bins  where  they  got  stuck  in  the  mud.  (The  girlfriend  later  alleged  that  she  was  too  drunk 
to  have  made  such  a statement.)  The  defendant  then  admitted  that  after  finding  his  car,  he  had 
attempted  to  drive  it  home  but  the  car  became  stuck. 

Based  upon  these  facts,  the  defendant  was  charged  with  DUI  and  making  a false  report  of 
the  theft  of  his  car.  At  the  defendant's  trial,  during  his  closing  argument,  the  counsel  for  the 
defendant  argued  that  the  defendant  was  innocent  and  that  he  had  no  choice  but  to  come  before 
that  jury  to  “profess  his  innocence."  In  response  to  this  argument,  the  prosecutor  attacked  the 
defendant's  explanation  of  the  events  of  the  night  in  question  and  argued  that  the  defendant  did 
have  another  choice.  Me  could  have  been  honest  and  admitted  his  guilt  rather  than  demanding 
a jury  trial.  The  counsel  for  the  defendant  immediately  objected  and  moved  for  a mistrial.  The 
defendant's  motion  was  denied  and,  thereafter,  the  defendant  was  found  to  be  guilty  as  charged. 
This  appeal  followed. 


12 


ARGUMENT:  Initially,  the  defendant  argued  that  his  conviction  for  the  false  report  of  a vehicle 
theft  violated  his  substantive  due  process  right.  Specifically,  the  defendant  argued  that  in  this  case 
he  only  mentioned  that  his  car  had  been  stolen  and  that  he  had  not  accused  anyone  of  actually 
committing  the  theft  and  he  had  not  sought  to  profit  from  his  casual  report  of  the  theft  of  his  car. 
Under  these  circumstances  the  defendant  argued  that  to  convict  him  of  a Class  2 felony  for  the 
above-described  conduct  would  violate  the  due  process  clause  of  the  United  States  Constitution. 


OPINION:  The  appellate  court  determined  that  the  defendant’s  actions  did,  in  fact,  have  harmful 
consequences,  the  prohibition  of  which  protects  vehicle  owners  against  theft  and  protects  the 
general  public  from  the  commission  of  crimes  involving  stolen  motor  vehicles.  Specifically,  the 
Court  noted  that  the  actions  of  the  defendant  caused  the  misdirection  of  important  police 
resources.  Further,  the  appellate  court  noted  that  while  the  defendant  did  quickly  inform  the  police 
that  he  had  already  recovered  his  car  he  did  retreat  from  his  original  claim  that  his  car  had  been 
stolen.  The  defendant’s  report  caused  his  car  to  be  towed  and  stored  pending  further 
investigation.  Also,  the  report  kept  the  police  involved  in  the  investigation  of  the  alleged  theft. 
According  to  the  appellate  court,  the  prevention  of  the  misdirection  of  police  resources  did 
advance  anti-theft  interests  and  also  prevented  those  resources  from  being  used  in  other  needed 
areas.  The  Court  ruled  that  with  these  facts  in  mind,  the  Class  2 felony  for  the  offense  for  which 
the  defendant  was  charged  was  reasonably  related  to  a legitimate  state  interest  and,  therefore, 
did  not  violate  the  defendant’s  due  process  rights. 

ARGUMENT:  Alternatively,  the  defendant  argued  that  the  prosecutor’s  closing  argument 

deprived  him  of  a fair  trial. 

OPINION:  The  appellate  court  agreed  with  the  defendant  that  the  prosecutor’s  closing  argument 
may  have  been  improper.  Specifically,  the  Court  noted  that  the  prosecutor:  suggested  that  the 
defense  counsel  was  attempting  to  confuse  the  jury;  may  or  may  not  have  attempted  to  suggest 
that  the  defendant  and  his  counsel  encouraged  the  defendant’s  wife  to  lie  on  his  behalf;  suggested 
that  a decent  person  in  the  defendant’s  position  would  have  pleaded  guilty;  and,  suggested  that 
the  defendant  was  attempting  to  laugh  at  the  police  when  he  beat  these  charges.  However,  the 
appellate  court  ruled  that  improper  closing  arguments  by  the  People  would  constitute  reversible 
error  only  if  there  was  doubt  as  to  whether  the  jury  would  have  rendered  a guilty  verdict  in  the 
absence  of  the  comments.  Finding  nothing  in  this  case  to  suggest  that  the  prosecutor’s  closing 
argument  had  such  an  effect  on  the  outcome  of  the  defendant’s  trial,  the  appellate  court 
determined  that  any  error  caused  by  the  prosecutor  in  this  case  did  not  constitute  reversible  error. 

Justice  Byrne  concurred. 

Justice  Hutchinson  filed  a dissenting  Opinion  and  concluded  that  the  closing  arguments  of 
the  prosecutor  did,  in  fact,  constitute  reversible  error. 


EVIDENCE  - - ISSUE:  Should  the  defendant  have  been  allowed  to  cross-examine  a People’s 
witness  about  a pending  aggravated  robbery  charge?  ANSWER:  Yes.  The  defendant  was 
denied  a fair  trial  when  his  right  to  confront  witnesses  was  restricted. 
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People  v.  Balayants, III.  Dec. (2nd  Dist.,  No.  2-01-1383,  October  22,  2003)  Robbery - 

- Reversed  and  Remanded. 

Justice  McLaren  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  The  defendant,  Kirill  Balayants,  was  charged  with  the  robbery  of  Robert  Cundiff  Prior 
to  his  trial,  the  People  filed  a motion  in  limine,  seeking  to  prohibit  the  defendant  from  eliciting  any 
evidence  of  the  victim’s  prior  bad  acts  or  arrests.  At  a hearing  on  the  People’s  motion,  the 
defendant  “voir  dired”  the  victim.  At  that  time  the  victim  had  a pending  aggravated  robbery  charge 
set  for  trial  and  he  was  in  custody  in  Lake  County.  The  victim  testified  that  he  had  been  in  jail  for 
1 00  days  awaiting  trial,  was  told  that  he  was  facing  up  to  1 5 years  in  jail,  and  was  represented  by 
a lawyer  by  the  name  of  Doug  Roberts.  Roberts  objected  when  the  defense  counsel  asked  the 
victim  whether  he  would  try  to  negotiate  a deal  with  the  People.  The  victim  admitted  that  he  had 
told  the  defendant’s  counsel  the  week  before  the  voir  dire  that  the  victim  was  trying  to  do 
everything  to  get  rid  of  his  own  case.  Specifically,  the  victim  admitted  stating  that  while  he  did  not 
know  who  was  prosecuting  him,  he  would  do  whatever  he  could  to  avoid  prison  and  he  wanted 
a good  deal.  However,  the  victim  testified  that  the  People  had  not  made  any  offers  or  promises 
based  on  his  testimony  against  the  defendant  and  that  he  had  not  even  spoken  to  his  prosecutor. 

The  defendant  then  “voir  dired”  the  victim’s  counsel,  who  stated  that  he  would  be  pleased 
if  the  People  made  an  offer  in  the  victim’s  aggravated  robbery  case  but  that  he  had  not  asked  for 
or  received  such  an  offer  in  exchange  for  the  victim’s  testimony.  The  only  thing  the  counsel  told 
his  client  about  his  testimony  was  to  tell  the  truth. 

After  this  hearing,  the  trial  court  granted,  in  part,  the  People’s  motion.  The  court  barred 
evidence  of  the  victim’s  pending  charge.  However,  the  trial  court  stated  that  it  would  allow  the 
counsel  for  the  defendant  to  elicit  testimony  that  the  victim  was  currently  in  jail.  Thereafter,  the 
victim  testified  at  the  defendant’s  jury  trial  and  informed  the  defendant’s  jury  that  the  defendant 
and  another  person  attacked  him  and  took  his  money  and  car.  The  defendant’s  jury  then  found 
him  to  be  guilty  of  robbery.  From  this  conviction  the  defendant  brought  an  appeal  before  the 
appellate  court. 

ARGUMENT:  On  appeal,  the  defendant  argued  that  the  trial  court  erred  by  granting  the  People’s 
motion  in  limine  barring  evidence  regarding  the  victim’s  pending  charge  of  aggravated  robbery. 
Specifically,  the  defendant  argued  that  this  error  denied  him  a fair  trial  and  warranted  a new  trial. 

OPINION:  In  response  to  the  argument  of  the  defendant,  the  appellate  court  ruled  that  a criminal 
defendant  has  a fundamental  constitutional  right  to  confront  the  witnesses  against  him  and  that 
right  would  include  the  right  to  conduct  a reasonable  cross-examination.  Further,  the  defendant 
does  not  have  to  show  that  the  witness  had,  in  fact,  been  promised  leniency;  the  evidence  only 
must  give  rise  to  the  inference  that  the  witness  has  something  to  gain  by  testifying. 

In  this  case  the  defendant  was  barred  for  cross-examining  the  victim  regarding  his  pending 
charge  of  aggravated  robbery.  At  the  time  of  the  trial,  the  victim  was  in  custody  and  was  awaiting 
trial.  The  victim’s  attorney  was  hoping  for  a deal  for  his  client.  The  victim  said  that  he  would  do 
whatever  he  could  to  avoid  prison  and  his  attorney  said  that  he  would  welcome  a deal  from  the 
prosecutor.  While  no  evidence  of  an  offer  of  leniency  was  shown,  the  appellate  court  ruled  that 
it  was  for  the  jury  to  decide  whether  the  pending  criminal  charges  against  the  victim  provided  a 
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motive  to  offer  false  testimony  beyond  the  self-evidence  interest  of  a victim  of  a crime.  Based 
upon  these  circumstances,  the  appellate  court  ruled  that  the  trial  court's  decision  to  bar  the 
pending  charges  against  the  victim  was  a clear  abuse  of  discretion. 

Additionally,  the  Court  noted  that  the  victim  was  the  People’s  only  eyewitness  to  the 
defendant’s  alleged  offense.  According  to  the  appellate  court,  evidence  that  the  victim  might  have 
been  biased  or  had  a motive  to  lie  could  very  well  have  changed  the  jury’s  decision.  The  victim’s 
pending  charges  were  just  such  evidence.  Accordingly,  the  appellate  court  ruled  that  the  failure 
of  the  trial  courtto  admit  this  evidence  substantially  undermined  the  court’s  confidence  in  the  jury’s 
verdict.  Because  the  victim’s  testimony  was  the  linchpin  of  the  People’s  case,  the  error  in  this 
case  was  declared  not  to  be  harmless.  Consequently,  the  defendant  was  entitled  to  a new  trial. 

Justice  Hutchinson  and  Bowman  concurred. 


SEARCH  AND  SEIZURE  - - ISSUE:  Did  the  Police  reasonably  stop  the  defendant?  ANSWER: 
No.  They  relied  upon  an  uncorroborated,  anonymous  tip  to  justify  the  detention  of  the  defendant. 

People  v.  Brown. III.  Dec. (2na  Dist.,  No.  2-02-0814,  October  20,  2003)  Suppression 

of  Evidence  - - Affirmed. 

Justice  Gilleran-Johnson  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  December  8,  2001,  a local  police  officer  was  working  the  3 p.m.  to  11  p.m.  shift 
when  at  approximately  8:30  he  received  a dispatch  that  someone  had  left  him  a voice  mail.  At 
approximately  9 p.m.  the  officer  retrieved  the  voice  mail.  The  caller,  who  did  not  give  his  name, 
stated  that  the  defendant  in  this  case,  Bruce  Brown,  was  a drug  dealer  in  that  area.  According  to 
the  caller,  the  defendant  was  then  driving  home  from  Chicago  with  a kilo  of  cannabis.  Specifically, 
the  caller  gave  the  defendant’s  address  and  stated  that  he  possessed  a white  van  with  maroon 
pin-striping  and  a gray  car.  Additionally,  the  caller  said  that  a young  lady  assisted  the  defendant 
in  selling  his  drugs  and  often  drove  the  gray  car.  Finally,  the  caller  informed  the  police  that  the 
defendant  was  a “felon”  and  “keeps  a pistol  in  his  house.” 

The  officer,  who  recognized  the  defendant  as  a prior  robbery  victim,  remembered  that  the 
defendant  had  been  seen  talking  to  one  of  his  narcotics  informants.  Based  on  these  facts,  the 
officer  ran  the  defendant’s  criminal  history  and  learned  that  the  defendant  had  convictions  for 
felony  drug  offenses.  With  these  facts  in  mind,  the  officer  sat  up  a surveillance  of  the  defendant’s 
house.  A little  before  1 1 p.m.  on  that  evening  the  officer  spotted  a white  Chevy  conversion  van 
with  maroon  pin-striping  approaching  A gray  Honda  Accord  followed  the  van.  Both  vehicles  then 
drove  into  a parking  lot  near  the  defendant’s  house.  The  officer  initiated  a traffic  stop  and 
recognized  the  defendant  as  the  driver  of  the  van.  The  defendant  was  ordered  to  step  outside  of 
his  van.  He  was  placed  in  handcuffs  but  he  was  informed  that  he  was  not  under  arrest.  The 
defendant  denied  that  he  had  any  contraband  inside  of  his  van  and  informed  the  police  that  a girl 
named  Pam  was  driving  the  gray  car.  Unfortunately  for  the  defendant,  the  driver  of  the  gray  car 
identified  herself  as  Sherry  Wright.  The  officer  then  asked  the  defendant  for  permission  to  search 
both  vehicles.  The  defendant  did  not  answer.  The  officer  then  asked  if  the  defendant  had  any 
drugs  in  his  vehicles.  Again,  the  defendant  did  not  answer.  Finally,  the  officer  suggested  that  the 
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defendant  "help  himself  out.”  The  defendant  then  told  the  officer  to  "look  behind  the  front  seat" 
of  the  van.  There  the  police  found  a large  amount  of  cannabis  under  the  front  seat  of  the 
defendant’s  van.  Thereafter,  the  defendant  signed  a form  consenting  to  a police  search  of  his 
apartment.  Additional  illegal  drugs  and  weapons  were  found  therein. 

The  defendant  was  charged  with  numerous  weapons  and  drug  offenses.  Prior  to  his  trial, 
the  defendant  moved  to  suppress  the  evidence  discovered  during  the  searches  of  his  vehicles  and 
his  apartment.  The  trial  court,  after  a hearing  on  the  defendant’s  motion,  granted  that  motion  and 
ruled  that  the  initial  stop  of  the  defendant  was  illegal  because  the  police  acted  solely  on  an 
uncorroborated  , anonymous  tip.  The  People  then  brought  this  appeal. 

ARGUMENT:  Before  the  appellate  court,  the  People’s  sole  argument  was  whether  the  trial  court 
erred  in  granting  the  defendant’s  motion  to  suppress.  Specifically,  the  People  argued  that  the 
arresting  officer,  based  upon  the  tip,  had  sufficient  evidence  to  justify  the  stop  of  the  defendant. 

OPINION:  In  response  to  the  argument  of  the  People,  the  appellate  court  noted  that  the  tip  in  this 
case,  at  first  glance,  seemed  detained.  However,  the  details  found  in  that  tip  were  not  of  a 
predictive  nature.  The  tip  did  not  predict  the  future  actions  of  the  defendant  nor  did  they  show  that 
the  tipster  had  knowledge  of  concealed  criminal  activity.  Rather,  it  merely  established  that  the 
tipster  knew  the  defendant.  The  court  ruled  that  mere  reliability  as  to  identification  must  not  be 
confused  with  reliability  as  to  the  likelihood  of  criminal  activity.  The  reasonable  suspicion  in  this 
case  required  that  the  tip  be  reliable  in  its  assertion  of  illegality,  not  just  in  its  tendency  to  identify 
a suspect. 

In  this  case  the  tipster  did  tell  the  police  the  defendant  was  coming  back  from  Chicago  with 
cannabis.  That  portion  of  the  tip  was  predictive.  However,  the  caller  was  not  specific  as  to  the 
time  or  even  the  exact  criminal  activity  that  was  going  to  take  place.  The  caller  merely  stated 
general  and  vague  facts.  Additionally,  the  police,  in  the  opinion  of  the  appellate  court,  failed  to 
verify  or  corroborate  the  tip.  All  the  police  did  was  go  to  the  defendant’s  home  and  wait  for  him. 
When  the  defendant  did,  in  fact,  arrive,  they  placed  him  under  arrest.  The  defendant  had  done 
nothing  suspicious  and,  in  fact,  was  not  even  traveling  in  the  direction  he  should  have  been 
traveling  if  he  was  coming  from  Chicago. 

Accordingly,  because  the  tip  in  question  lacked  sufficient  indicia  of  reliability  and  because 
the  police  failed  to  verify  this  tip,  the  police  did  not  have  the  requisite  reasonable,  articulable 
suspicion  needed  to  justify  the  detention  of  the  defendant.  Consequently,  the  trial  court  correctly 
granted  the  defendant’s  motion  to  suppress. 

Justice  Byrne  and  Callum  concurred. 


******************** 


THIRD  DISTRICT 
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JURY  INTIMIDATION  - - ISSUE:  Did  the  trial  court  err  in  refusing  to  question  the  defendant’s 
jurors  concerning  whether  they  felt  intimidated  by  the  conduct  of  various  court  spectators? 
ANSWER:  No.  Under  the  circumstances  of  this  case,  the  trial  court  did  not  need  to  question  all 
of  the  defendant’s  jurors. 

TRIAL  PROCEDURE  - - ISSUE:  Did  the  trial  court  s failure  to  properly  admonish  the  defendant 
concerning  his  right  to  move  for  reconsideration  of  his  sentence  mandate  the  remandment  of  this 
cause  for  a proper  admonishment?  ANSWER:  No.  The  defendant  suffered  no  prejudice  from 
this  failure. 

People  v.  Williams.  III.  Dec.  (3rd  Dist.,  No.  3-02-0168,  November  14,  2003) 

Aggravated  Battery  with  a Firearm  - - Affirmed. 

Justice  Holdridge  delivered  the  Opinion  of  the  majority  of  the  Court. 

FACTS:  The  defendant  in  this  case  was  being  tried  on  charges  of  aggravated  battery  with  a 
firearm.  On  the  morning  of  the  second  day  of  his  trial,  it  came  to  the  attention  of  the  trial  judge  that 
a phone  call  had  been  made  from  the  County  Jail  to  the  home  of  one  of  the  defendant’s  jurors  on 
the  night  before.  The  trial  judge  held  a hearing  on  the  matter  in  which  testimony  was  received 
from  several  witnesses.  The  evidence  did  establish  that  on  the  first  night  of  the  trial  a telephone 
call  had  been  placed  from  the  County  Jail  to  the  home  of  one  of  the  defendant’s  jurors.  The  juror 
was  not  at  home  at  the  time,  but  the  juror’s  mother  took  the  call.  The  caller  identified  himself  as 
“Jermaine”  or  “Jeremiah”  and  asked  for  the  juror  by  her  first  name.  The  juror  knew  the  call  came 
from  the  jail  by  the  caller  identification  service  on  her  telephone.  The  juror  immediately  informed 
the  State’s  Attorney’s  office  of  the  call  but  did  not  tell  any  of  her  fellow  jurors  about  the  call.  She 
(the  juror)  informed  the  trial  court  that  she  felt  uncomfortable  as  a result  of  the  call  and,  as  a result, 
she  believed  that  she  could  no  longer  be  impartial.  Additionally,  during  her  testimony,  the  juror 
stated  that  some  of  the  other  jurors  had  discussed  feeling  uncomfortable  the  prior  afternoon  when 
walking  out  of  the  courtroom  because  people  were  lined  up  and  had  watched  or  stared  at  the 
jurors  as  they  left  the  courtroom. 

At  the  conclusion  of  this  hearing,  the  defendant  moved  for  a mistrial.  The  trial  judge  denied 
that  motion  but  he  excused  the  juror  who  had  received  the  call.  Specifically,  the  judge  indicated 
that  it  was  the  telephone  call  and  the  juror’s  reaction  to  it  that  formed  the  basis  for  excusing  the 
juror.  The  conduct  of  the  spectators  had  nothing  to  do  with  that  decision.  Finally,  the  trial  judge 
ruled  that  he  would  not  question  the  other  jurors  about  their  feelings  of  intimidation  because  they 
might  incorrectly  assume  that  the  spectator’s  conduct  had  anything  to  do  with  excusing  the  juror. 
The  defendant  did  not  object  to  this  decision  and  he  did  not  request  that  each  juror  be  questioned. 
Following  the  defendant’s  trial,  his  jury  found  him  to  be  guilty  as  charged.  This  appeal  followed. 

ARGUMENT:  The  defendant  argued  that  his  trial  judge  erred  when  he  refused  to  inquire  into  the 
allegations  of  jury  fear  and  intimidation.  Specifically,  the  defendant  argued  that  this  fear  and 
intimidation  may  have  effected  his  right  to  an  impartial  trial.  This  uncertainty  should  entitle  him  to 
a new  trial. 

OPINION:  The  appellate  court  rejected  the  argument  of  the  defendant  and  ruled  the  trial  judge 
acted  within  his  sound  discretion  when  he  refused  to  inquire  into  whether  there  was  jury  fear  or 
intimidation  in  this  case.  The  trial  judge  held  extensive  hearings  regarding  the  telephone  call  from 
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the  jail  to  the  home  of  one  of  the  jurors.  Based  upon  the  evidence  adduced  at  those  hearings,  the 
judge  found  that  the  juror  was  no  longer  able  to  render  a fair  verdict.  In  contrast,  the  appellate 
court  ruled  that  there  was  no  credible  evidence  introduced  to  conclude  that  any  of  the  other  jurors 
were  fearful  or  intimidated  by  the  spectators  staring  at  those  jurors  as  they  left  the  courtroom 
Indeed,  the  appellate  court  held  that,  otherthan  the  mere  speculation  on  the  part  of  the  defendant, 
there  was  no  evidence  that  the  jurors  were  prejudiced  against  the  defendant  or  that  the  defendant 
did  not  receive  a fair  trial. 

ARGUMENT:  Additionally,  the  defendant  argued  that  his  trial  judge  erred  in  failing  to  admonish 
him  of  his  right  to  move  for  reconsideration  of  his  sentence. 

OPINION:  The  appellate  court  agreed  with  the  defendant.  The  trial  court  in  this  case  clearly 
failed  to  admonish  the  defendant  about  his  right  to  move  for  reconsideration  of  his  sentence. 
However,  the  Court  ruled  that  the  defendant  had  not  been  denied  real  justice  nor  was  he 
prejudiced  by  this  failure  simply  because  the  defendant  did  not  challenge  his  sentence.  The  Court 
reasoned  that  since  the  defendant  raised  no  challenge  to  his  sentence  on  appeal,  his  ability  to 
raise  a sentencing  issue  on  appeal  certainly  was  not  compromised  or  limited  by  the  actions  of  the 
trial  court.  Thus,  the  defendant  suffered  no  prejudice  from  this  lack  of  a proper  admonishment  and 
to  require  remand  in  this  case  so  that  the  defendant  could  hear  the  necessary  steps  to  challenge 
an  issue  for  which  he  had  no  basis  to  challenge  would,  in  the  opinion  of  the  appellate  court, 
elevate  form  over  substance  without  serving  the  ends  of  real  justice.  It  would  be  an  exercise  in 
futility  which  the  appellate  court  refused  to  perform. 

Justice  Schmidt  concurred. 

Justice  McDade  concurred  in  part  and  dissented  in  part  and  concluded  thatthis  case  should 
have  been  remanded  back  to  the  trial  court  so  that  the  defendant  could  be  admonished  concerning 
his  right  to  move  for  reconsideration  of  his  sentence. 


MIRANDA  - - ISSUE:  Were  the  defendant’s  Fifth  Amendment  rights  violated  when  an  Iowa  police 
officer  read  him  his  arrest  warrant7  ANSWER:  No.  The  act  of  reading  the  warrant  did  not 

constitute  an  interrogation  and  it  was  not  found  to  have  been  likely  to  have  invoked  an 
incriminating  response  from  the  suspect. 


People  v.  Parker, III  Dec. (3rd  Dist. , No  3-02-0373,  December  5,  2003)  First  Degree 

Murder  - - Affirmed  and  Remanded  with  Directions. 

Justice  Slater  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  The  defendant,  who  had  previously  worked  for  the  victim,  entered  her  home  and 

proceeded  to  steal  the  victim’s  credit  card.  The  victim  caught  the  defendant  in  the  act  and  a 
struggle  ensued.  During  this  struggle,  the  defendant  strangled  the  victim  to  death  with  a bathrobe 
belt  He  then  took  the  victim’s  credit  card  and  her  car  and  fled  to  Iowa.  Once  in  Iowa,  the 
defendant  used  the  victim’s  card  to  purchase  power  tools  which  he  then  pawned.  Thereafter,  the 
Iowa  police  arrested  the  defendant  pursuant  to  an  arrest  warrant  for  forgery  and  theft  based  upon 
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his  purchase  of  the  power  tools.  The  Iowa  police  contacted  the  Illinois  police  and  informed  them 
of  the  defendant’s  arrest.  The  Illinois  police  then  traveled  to  Iowa  to  interrogate  the  defendant. 
They  informed  him  of  his  Miranda  rights  and  the  defendant  stated  that  he  needed  a lawyer.  The 
Illinois  police  then  immediately  stopped  their  questioning  and  left  the  room.  They  stepped  into  a 
nearby  room  to  interview  the  defendant’s  mother. 

Meanwhile,  an  Iowa  police  officer  entered  the  room  where  the  defendant  was  housed  and 
informed  him  that  he  was  going  to  be  read  his  arrest  warrant.  (This  act  of  reading  the  arrest 
warrant  to  the  suspect  seems  to  have  been  required  by  Iowa  law).  The  Iowa  officer  started 
reading  the  defendant  his  arrest  warrant  and  the  defendant  interrupted  him  and  made  some 
inculpatory  statements.  The  Iowa  officer  did  not  respond.  The  defendant  then  asked  to  speak  to 
the  Illinois  officers  again.  The  Iowa  officer,  without  comment,  left  the  defendant’s  room  and 
brought  in  the  Illinois  police.  After  being  re-Mirandized.  the  defendant  informed  the  Illinois  police 
that  he  wanted  to  speak  to  them  and  that  he  did  not  want  to  speak  to  a lawyer.  He  then  gave  a 
video-taped  statement  wherein  he  admitted  killing  the  victim.  Based  upon  this  evidence,  the 
defendant  was  charged  with  first  degree  murder. 

Prior  to  his  trial,  the  defendant  moved  to  suppress  the  statements  he  had  given  to  the 
police.  His  motion  to  suppress  was  denied  and  he  was  convicted  as  charged.  This  appeal 
followed. 

ARGUMENT:  Before  the  appellate  court,  the  defendant  argued  that  his  Miranda  rights  were 

violated  when  the  Iowa  police  officer  “interrogated”  him  after  he  had  invoked  his  right  to  counsel. 
Specifically,  the  defendant  argued  that  the  Iowa  detective  interrogated  him  when  he  read  him  his 
arrest  warrant. 

OPINION:  In  response  to  the  argument  of  the  defendant,  the  appellate  court  determined  that  the 
key  issue  in  this  case  was  whether  the  Iowa  officer’s  conduct  constituted  an  “interrogation"  of  the 
defendant.  The  Court  ruled  that  for  Miranda  purposes,  an  “interrogation"  includes  not  only  express 
question,  but  also  any  words  or  actions  by  the  police,  other  than  those  normally  attendant  to  arrest 
and  custody,  that  the  police  should  know  were  reasonably  likely  to  elicit  an  incriminating  response. 
Consequently,  the  Court  was  required  to  determine  whether  the  Iowa  detective  should  have  known 
that  reading  the  Iowa  arrest  warrant  to  the  defendant  was  reasonably  likely  to  elicit  an 
incriminating  response  from  that  defendant.  After  a thorough  review  of  the  facts  surrounding  the 
defendant’s  statements,  the  appellate  court  concluded  that  there  was  nothing  in  the  trial  record 
to  suggest  that  the  Iowa  detective  had  any  reason  to  think  that  the  defendant  would  react  as  he 
did  to  the  routine  procedure  of  reading  his  arrest  warrant.  The  language  of  the  warrant  was  not 
evocative  and  the  manner  in  which  it  was  read  was  not  particularly  conducive  to  generating 
conversation.  In  fact,  the  Court  ruled  that  it  did  not  appear  that  the  officer’s  words  or  his  conduct 
could  not  fairly  be  characterized  as  calling  for  any  response  from  the  defendant.  Therefore,  the 
appellate  court  ruled  that  the  defendant's  statements  made  to  the  Iowa  officer  were  not  the  result 
of  any  words  or  actions  that  the  officer  should  have  known  were  reasonably  likely  to  elicit  an 
incriminating  response. 

Further,  the  Court  ruled  that  after  the  defendant  spoke  to  the  Iowa  officer,  he  did  voluntarily 
waive  his  right  to  counsel.  Therefore,  the  appellate  court  ruled  that  the  trial  court  erred  in  granting 
the  defendant’s  motion  to  suppress  his  statements. 
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Justices  Barry  and  Schmidt  concurred. 


******************** 


FOURTH  DISTRICT 


APPELLATE  PROCEDURE  - - ISSUE:  Prior  to  appealing  the  suppression  of  evidence,  must  the 
People  first  request  that  the  trial  court  reconsider  its  order  granting  the  defendant’s  motion  to 
suppress?  ANSWER:  No.  Finding  that  the  defendant  failed  to  cite  any  authority  to  support  this 
argument,  the  appellate  court  refused  to  consider  it.  (A  special  concurring  Opinion  was  filed  on 
this  issue) 

SEARCH  AND  SEIZURE  - - ISSUE:  Did  the  arresting  officer  violate  the  defendant’s  Fifth 

Amendment  rights  by  conducting  a search  of  the  defendant's  coat  found  inside  of  a detained 
vehicle?  ANSWER:  No.  The  coat  was  found  inside  of  a vehicle  that  was  searched  incident  to 
a lawful  arrest. 

People  v.  Morales. III.  Dec. (4th  Dist.  No.  4-02-0161 , November  3,  2003)  Suppression 

of  evidence  - - Evidence. 

Justice  Steigmann  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  Around  1 a.m.  on  February  25,  2001,  a local  police  officer  noticed  a parked  car  in  a 
public  park  with  the  motor  running  and  the  lights  off.  A city  ordinance  provides  that  all  city  parks 
close  at  1 1 p.m.  Based  upon  this  ordinance,  the  officer  approached  the  parked  car  and  spoke  with 
its  two  occupants,  Michael  Garcia,  seated  in  the  car’s  driver’s  seat,  and  the  defendant  in  this  case, 
Elizabeth  Morales,  seated  in  the  front  passenger’s  seat.  The  officer  learned  that  Garcia’s  driver’s 
license  had  been  suspended,  he  had  an  active  De  Witt  County  arrest  warrant  outstanding,  and 
the  license  plate  of  the  suspect  car  had  been  suspended.  Based  upon  this  information  the  officer 
placed  Garcia  under  arrest.  After  Garcia  had  been  secured  in  the  police  squad  car,  the  officer 
asked  the  defendant  to  step  out  of  the  suspect  car.  A second  officer  who  had  just  arrived  on  the 
scene  then  conducted  a search  of  the  car  based  upon  the  arrest  of  Garcia,  as  well  as  an  inventory 
search  based  upon  the  fact  that  the  car  was  going  to  be  towed  due  to  its  expired  plates. 

During  this  search,  the  searching  officer  pulled  a jacket  out  from  the  “console  area”  of  the 
car  and  asked  the  defendant  if  it  belonged  to  her.  She  acknowledged  that  it  did.  Inside  the  pocket 
of  the  coat  the  police  found  a black  film  canister  that  contained  cannabis  and  a blue  metal  “one- 
hitter”  pipe  with  burnt  cannabis  residue.  Based  upon  this  evidence,  the  police  placed  the 
defendant  under  arrest.  During  these  above-  described  actions,  neither  officer  obtained  the 
defendant’s  consent  to  search  her  coat  and  the  defendant  never  gave  the  officers  any  reason  to 
believe  that  she  was  involved  in  any  criminal  activity.  Thereafter,  the  defendant  was  charged  with 
the  unlawful  possession  of  cannabis  and  drug  paraphernalia. 
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Prior  to  her  trial,  the  defendant  moved  to  suppress  the  evidence  the  police  had  seized  from 
their  search  of  her  coat.  Specifically,  the  defendant  argued  that  the  police  had  no  probable  cause 
which  justified  their  warrantless  search  of  her  property.  Conversely,  the  People  argued  that  the 
police  search  was  justified  by  the  arrest  of  the  driver  of  the  car  and  as  an  inventory  search.  The 
trial  court  disagreed  with  the  People  and  ruled  that  the  police  search  of  the  coat  was  illegal 
because  the  defendant  never  consented  to  such  a search.  Consequently,  the  trial  court  granted 
the  defendant’s  motion  to  suppress  and  from  that  ruling  this  appeal  was  brought  before  the 
appellate  court. 

ARGUMENT:  The  People  argued  that  the  trial  court  erred  when  it  granted  the  defendant’s  motion 
to  suppress.  Specifically,  the  People  argued  that  the  search  in  question  was  justified  based  upon 
the  arrest  of  the  driver  of  the  car.  It  was  a search  incident  to  that  arrest.  Further,  the  police  had 
every  intention  of  towing  the  car  away  because  the  car’s  registration  plates  were  expired. 
Consequently,  the  search  of  all  of  the  contents  of  the  car  was  justified  based  upon  the  inventory 
policy  of  the  police.  The  defendant  did  not  respond  to  these  arguments.  Rather,  the  defendant 
argued  that  the  People  had  forfeited  these  arguments  when  they  failed  to  raise  this  issue  before 
the  trial  court  and  failed  to  ask  the  trial  court  to  reconsider  its  prior  ruling  before  bringing  this 
appeal. 

OPINION:  The  appellate  court  ruled  that  the  People,  contrary  to  the  argument  of  the  defendant, 
did  argue  that  they  had  the  authority  to  search  the  jacket  in  question.  Concerning  the  defendant’s 
second  argument,  the  Court,  noting  that  the  defendant  cited  absolutely  no  authority  for  her 
argument  that  Supreme  Court  Rule  604(a)(1)  requires  the  People  to  move  for  reconsideration  of 
the  trial  court’s  order  granting  the  defendant’s  motion  to  suppress  prior  to  bringing  an  appeal  from 
that  order,  summarily  rejected  the  defendant’s  argument. 

Concerning  the  People’s  arguments,  the  appellate  court  ruled  that  when  the  police  stop  a 
car  with  multiple  passengers  and  arrest  one  of  them,  the  need  for  the  police  to  discover  either 
hidden  weapons  that  could  be  turned  upon  them  or  evidence  that  could  be  destroyed  is  no  less 
acute  than  when  the  police  stop  and  arrest  the  sole  occupant  of  a car.  In  fact,  the  Court  ruled  that 
because  of  the  number  of  persons  involved  in  this  case,  the  need  may  be  even  greater.  Further, 
the  appellate  court  ruled  that  because  the  third-party  ownership  of  the  coat  in  this  case  would  not 
necessarily  prevent  an  arrestee  from  gaining  access  to  it,  that  third-party  ownership  should  not 
bar  the  police  from  searching  that  item  in  the  same  manner  as  if  it  were  owned  by  the  arrestee. 
To  hold  otherwise,  the  Court  ruled,  would  not  only  be  impracticable  but  would  also  be  potentially 
dangerous  to  the  police.  Therefore,  the  appellate  court  ruled  that  under  the  circumstances  of  this 
case,  the  police  were  justified  in  searching  the  coat  in  question  and  arresting  the  defendant  as  a 
consequence  of  that  search. 

Finally,  the  appellate  court  felt  compelled  to  note  the  difference  between  searches  incident 
to  arrests  and  searches  based  upon  consent  as  they  apply  to  situations  such  as  this.  The 
appellate  court  ruled  that  had  the  police  merely  asked  Garcia  for  consent  to  search  the  contents 
of  his  car,  the  result  of  this  case  might  very  well  have  been  different.  Garcia  would  not  generally 
have  had  the  authority  to  consent  to  a search  of  the  defendant’s  coat.  However,  since  the  police 
search  in  this  case  was  based  upon  a lawful  arrest,  the  conduct  of  the  police  in  searching  every 
“container”  found  inside  of  the  passenger  compartment  of  the  driver’s  car  was  clearly  reasonable. 

Justice  McCullough  concurred. 
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Justice  Myerscough  specially  concurred. 


DISCOVERY  - - ISSUE:  Could  the  People’s  expert,  who  was  called  to  testify  concerning  one 
purpose,  be  used  to  rebut  the  defendant’s  expert  on  another  subject?  ANSWER:  According  to 
the  majority  of  the  appellate  court,  to  allow  such  testimony  would  have  been  unfair  to  the 
defendant  and  would  violate  the  “spirit"  of  Supreme  Court  Rule  412  (the  discovery  rule). 

People  v.  Hood, III.  Dec. (4th  Dist.,  No.  4-03-0178,  November  3,  2003)  Reckless 

Homicide  and  Aggravated  DUI  - - Reversed  and  Remanded. 

Justice  T urner  delivered  the  Opinion  of  the  majority  of  the  Court. 

FACTS:  At  about  3 p.m.  on  the  day  in  question  the  defendant,  Frederick  E.  Hood,  was  driving 
his  van  along  a street  in  Mt.  Olive  when  he  came  to  an  intersection  with  a four-way  stop.  The 
victim  in  this  case,  Marie  L.  Schwab,  was  unfortunate  enough  to  be  crossing  that  intersection  at 
that  time.  According  to  numerous  witnesses,  the  defendant  did  not  stop  at  the  intersection  and 
struck  the  victim  when  she  was  about  half  way  across  the  street.  The  victim  died  as  a result  of 
her  injuries.  The  defendant  stopped  his  van  after  the  accident  and  the  police  were  called. 
Numerous  witnesses  testified  that  the  defendant  was  very  unsteady  on  his  feet  as  he  exited  his 
van.  The  responding  police  officers  noted  that  the  defendant  smelled  of  alcohol  and  he  had 
slurrea  speech  and  glassy,  bloodshot  eyes.  A search  of  the  defendant’s  van  revealed  a cooler 
behind  the  driver’s  seat.  In  the  cooler  was  found  numerous  beer  cans.  Some  were  empty  and 
some  were  full.  One  was  found  to  be  half  full  with  cold  beer.  The  defendant  refused  to  undergo 
field  sobriety  tests  and,  notwithstanding  this,  he  was  placed  under  arrest.  At  5:40  p.m.,  the 
defendant  underwent  a blood  test.  That  test  revealed  that  at  that  time  the  defendant  had  a 
blood/alcohol  content  of  0.077.  Based  upon  these  facts,  the  defendant  was  charged  with  reckless 
homicide,  aggravated  DUI,  illegal  transportation  of  alcohol  and  failure  to  yield  to  a pedestrian  in 
a crosswalk. 

At  the  defendant’s  trial,  the  People  called  a forensic  pathologist  to  testify.  The  pathologist 
testified  that  the  victim  died  as  a result  of  brain  trauma  due  to  the  injuries  she  sustained  in  a 
pedestrian/vehicular  collision.  Then,  evidently  to  the  surprise  of  both  the  prosecutor  and  the 
defendant,  the  pathologist  testified  that  he  was  qualified  to  give  an  opinion  in  the  area  of  how  the 
human  body  metabolizes  alcohol  after  it  has  been  ingested.  (Obviously  this  was  important 
because  the  only  evidence  the  People  possessed  concerning  the  actual  alcohol  content  of  the 
defendant’s  blood  showed  that  it  was  below  the  .08  threshold.  However,  this  test  was  taken  nearly 
three  hours  after  the  accident  in  question).  When  the  prosecutor  began  to  question  the  witness 
about  his  opinion  on  this  subject,  the  counsel  for  the  defendant  immediately  objected  and  informed 
the  trial  court  that  the  pathologist  had  only  been  called  to  testify  about  his  autopsy.  The  People 
had  never  disclosed  that  they  intended  to  introduce  evidence  of  the  metabolism  of  alcohol  through 
this  witness.  The  trial  court  immediately  sustained  the  defendant’s  objection  and  the  prosecutor 
moved  on  to  other  evidence.  However,  afterward  the  defendant  testified  that  he  had  only 
consumed  less  than  three  beers  on  the  day  in  question.  Thereafter,  the  People,  over  the  objection 
of  the  defendant,  recalled  the  pathologist  to  testify  in  rebuttal  as  an  expert  on  the  subject  of  alcohol 
metabolism.  In  the  opinion  of  the  pathologist,  the  defendant’s  blood/alcohol  level  at  the  time  of 
the  accident  was  0.1 14. 
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The  defendant  was  thereafter  found  to  be  guilty  as  charged.  This  appeal  followed. 


ARGUMENT:  The  defendant  argued  that  the  trial  court  erred  when  it  allowed  the  People  to 

introduce  the  testimony  of  their  expert  witness  into  evidence  as  rebuttal  evidence.  Specifically, 
the  defendant  argued  that  the  People  failed  to  disclose,  prior  to  trial,  their  intent  to  use  their 
pathologist  as  a rebuttal  witness. 

OPINION:  The  appellate  court  noted  that  in  this  case  the  People  had  listed  their  pathologist  as 
a possible  witness  in  their  pretrial  discovery  and  attached  a copy  of  the  pathologist's  forensic 
report.  Thus,  according  to  the  majority  of  the  appellate  court  the  defense  counsel  could 
reasonably  have  concluded  that  the  pathologist  would  only  testify  concerning  the  autopsy  he 
performed  on  the  victim.  Without  anything  else,  the  defense  would  not  reasonably  have  concluded 
prior  to  his  trial  that  the  pathologist  would  offer  his  testimony  as  an  expert  on  reverse  extrapolation 
of  alcohol.  In  the  opinion  of  the  majority,  had  the  defense  counsel  been  made  aware  of  such 
testimony,  he  could  have  attempted  to  call  his  own  experts  to  refute  the  People's  pathologist. 

Further,  the  appellate  court  ruled  that  the  duty  to  disclose  rebuttal  witnesses,  as  with  all 
witnesses,  arises  when  the  People  have  formed  the  intent  to  call  such  a witness.  In  this  case,  the 
Court  ruled  that  after  the  trial  court  excluded  the  pathologist’s  testimony  in  the  prosecutor’s  case 
in  chief,  the  prosecutor  should  have  indicated  his  intention  of  calling  that  witness  on  rebuttal  if  the 
defendant  decided  to  testify.  Instead  of  informing  the  defendant,  the  prosecutor  waited  until  after 
the  defendant  testified  and  only  then  sought  to  offer  the  testimony  of  the  pathologist  on  rebuttal. 
While  the  majority  did  note  that  the  prosecutor  could  not  know  with  certainty  the  substance  of  a 
given  defendant’s  testimony,  in  this  case,  the  majority  concluded  that  the  People  should  have 
known  that  they  would  be  required  to  prove  up  the  amount  of  alcohol  in  the  defendant’s  blood  at 
the  time  of  the  accident.  Because  of  the  prejudice  suffered  by  the  defendant  and  due  to  the 
“unique  circumstances”  in  this  case,  the  trial  court  abused  its  discretion  when  it  allowed  the 
Dathologist  to  testify  on  rebuttal  about  alcohol  metabolism  and  the  blood/alcohol  content  of  the 
defendant’s  blood  at  the  time  of  the  accident.  For  that  reason,  the  appellate  court  reversed  the 
defendant’s  conviction  and  remanded  this  case  back  to  the  trial  court  for  re-trial. 

Justice  Knecht  concurred. 

Justice  Cook  filed  a dissenting  Opinion  and  concluded  that  the  trial  court  did  not  err  in 
allowing  into  evidence  during  rebuttal  the  testimony  of  the  pathologist. 


SEARCH  AND  SEIZURE  - - ISSUE:  Were  the  defendant’s  Fourth  Amendment  rights  violated 
when  the  arresting  officer  questioned  the  defendant/passenger  during  a traffic  stop?  ANSWER: 
Yes.  In  the  opinion  of  the  appellate  court,  the  conduct  of  the  arresting  officer  unreasonably 
prolonged  the  defendant’s  detention. 

People  v.  Miles. III.  Dec. (4th  Dist.,  No.  4-02-0624,  October  29,  2003)  Suppression  of 

Evidence  - - Affirmed. 

Justice  Appleton  delivered  the  Opinion  of  the  majority  of  the  Court. 


23 


FACTS:  On  the  night  in  question,  the  police  stopped  a car  because  its  rear  registration  light  was 
not  working.  The  car  in  question  had  two  occupants,  the  driver  and  a front  seat  passenger,  the 
defendant  in  this  case,  Johnnie  Miles.  After  stopping  in  response  to  the  demand  of  the  police, 
both  occupants  of  the  car  attempted  to  get  out  of  their  car.  The  arresting  officer  ordered  them  to 
get  back  inside  of  the  car.  They  complied.  Noticing  that  the  defendant  did  not  have  his  seatbelt 
on,  the  arresting  officer  then  asked  for  his  identification.  He  informed  the  officer  that  he  had  none 
on  him  The  officer  then  asked  for  his  name  and  date  of  birth.  The  defendant  complied  by  stating 
that  his  name  was  David  Miles  and  his  date  of  birth  was  December  10,  1972.  According  to  the 
arresting  officer,  a computer  check  of  that  name  and  date  of  birth  came  back  “no  record  of  file.” 
Another  officer  then  arrived  on  the  scene  and  he  took  over  questioning  the  defendant.  As  the 
officer  prepared  to  talk  to  the  defendant,  he  received  a report  that  Indiana  had  an  outstanding 
warrant  for  a Johnnie  Miles.  Furthermore,  the  description  of  that  person  seemed  to  fit  the 
defendant.  Finally,  the  social  security  number  of  the  wanted  person  was  almost  identical  to  the 
one  this  suspect  had  given  the  police. 

Based  upon  these  facts,  the  second  officer  approached  the  suspect  car  and  ordered  the 
defendant  to  exit.  In  response  to  this  order,  the  defendant  jumped  out  of  his  car  and  fled.  The 
police  chased  him  down  and  placed  him  under  arrest.  Thereafter,  the  defendant  was  charged  with 
obstructing  justice  based  upon  his  lying  to  the  police  about  his  identity.  Prior  to  his  trial,  the 
defendant  moved  to  suppress  the  statements  he  made  to  the  police  about  his  identity. 
Specifically,  the  defendant  argued  that  the  police  acted  improperly  when  they  first  asked  him  to 
identify  himself.  The  trial  court  granted  the  motion  of  the  defendant  and  the  People  brought  this 
appeal  before  the  appellate  court. 

ARGUMENT:  Before  the  appellate  court  the  People  argued  that  the  trial  court  erred  in  granting 
the  defendant’s  motion  to  suppress.  Specifically,  the  People  argued  that  the  conduct  of  the 
defendant  justified  his  continued  detention. 

OPINION:  The  first  issue  discussed  by  the  appellate  court  was  whether,  under  these 

circumstances,  the  police  had  probable  cause  to  detain  the  suspect  in  the  first  place.  The  Court 
determined  that  it  was  undisputed  that  the  rear  registration  light  of  the  car  in  which  the  defendant 
was  riding  was  not  functioning.  This  was  a Vehicle  Code  violation  and  that  violation  justified  the 
detention  of  the  defendant  and  his  car. 

The  appellate  court  next  considered  whether  police  “interrogation"  of  the  defendant  was 
reasonably  related  to  any  justifiable  law  enforcement  purpose.  Obviously,  asking  the  defendant 
for  his  identification  had  nothing  to  do  with  the  above  described  traffic  violation.  Were  there  any 
other  reasons  for  asking  for  the  defendant's  identification  and  then  running  a check  on  that 
identification'?  The  arresting  officer  explained  that  he  had  observed  that  the  defendant  was  not 
wearing  his  seat  belt.  However,  the  appellate  court  noted  that  the  officer  himself  testified  that  the 
defendant  had  attempted  to  exit  his  car  after  it  was  stopped.  Obviously,  the  defendant  would  have 
had  to  unlock  his  seat  belt  in  order  to  do  this.  In  fact,  the  Court  noted  that  the  officer  never 
testified  that  he  had  seen  the  defendant  not  wearing  his  seatbelt  while  his  car  was  moving.  (Just 
how  the  officer  was  to  accomplish  this  feat  was  unexplained). 

Not  finding  any  justifiable  reason  for  the  defendant’s  continued  detention,  the  appellate 
court  ruled  that  the  conduct  of  the  arresting  officer  in  asking  for  the  passenger’s  identification  and 
then  confirming  that  information  did  unreasonably  extend  the  defendant’s  detention  in  violation  of 
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the  case  of  People  v.  Gonzalez.  204  III.  2d  220,  789  N.  E.  2d  260  (2003).  Further,  the  Court  ruled 
that  the  interrogation  of  the  defendant  by  the  police  “increased  the  confrontational  nature”  of  the 
defendant’s  detention  and  “changed  the  fundamental  nature  of  the  stop”  from  an  investigation  of 
a missing  rear  registration  plate  light  into  an  investigation  of  any  prior  wrongdoing  on  the  part  of 
the  defendant.  This  the  appellate  court  ruled  was  unreasonable. 

Justice  Knecht  concurred. 

Justice  Turner  filed  a dissenting  Opinion  and  concluded  that  the  conduct  of  the  arresting 
officer  in  this  case  did  not  violate  the  defendant’s  Fourth  Amendment  rights. 


★ ★★★★★★★★★★★★★★★★★★★ 


FIFTH  DISTRICT 


JURY  INSTRUCTIONS  - - ISSUE:  Was  the  defendant  entitled  to  have  his  jury  instructed 
concerning  involuntary  manslaughter?  ANSWER:  No.  The  evidence  in  this  case  did  not  support 
such  an  instruction. 

JURY  QUESTIONS  - - ISSUE  Did  the  trial  court  err  in  refusing  to  answer  “No”  to  the  question 
asked  by  the  defendant’s  jury.  ANSWER:  No.  The  trial  court  properly  re-read  the  defendant  their 
jury  instructions  on  the  issue  in  question. 

TRIAL  PROCEDURE  - - ISSUE:  Was  the  defendant  denied  due  process  when  he  was 

prosecuted  by  a special  prosecutor  employed  by  the  Office  of  the  State’s  Attorneys  Appellate 
Prosecutor'?  ANSWER:  No.  The  defendant  suffered  no  prejudice  because  he  failed  to  object 
to  the  use  of  the  special  prosecutor. 

People  v.  Jennings III.  Dec. (5th  Dist. , No.  5-00-0482,  October  16,  2003)  First  Degree 

Murder  - - Affirmed. 

Justice  Goldenhersh  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  May  19,1 999,  a fisherman  found  the  body  of  the  victim  in  this  case  floating  in  Lake 
Shelbyville.  After  an  investigation  it  was  discovered  that  the  victim  in  this  case  and  the 
defendant’s  wife  were  having  an  affair.  When  confronted  with  these  and  other  facts,  the 
defendant’s  wife  pled  guilty  and  rolled  over  on  her  husband,  the  defendant.  In  exchange,  the 
People  agreed  to  ask  that  the  wife  receive  no  more  than  a 45-year  term  of  imprisonment  as  a 
consequence  of  her  plea.  As  for  the  defendant,  he  was  made  of  sterner  stuff  than  his  wife.  When 
he  was  ultimately  charged  with  first  degree  murder  and  the  concealment  of  a homicidal  death,  he 
pled  not  guilty  and  demanded  a jury  trial.  A Shelby  County  assistant  State’s  Attorney  entered  his 
appearance  on  behalf  of  the  People  and  appeared  at  no  less  than  five  pretrial  hearings. 
Thereafter,  Mr.  Allan  F.  Lolie,  of  the  State’s  Attorneys  Appellate  Prosecutor  Office,  took  over  the 
prosecution  of  the  defendant. 
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At  the  defendant’s  subsequent  trial,  the  People  introduced  evidence  which  did  show  that 
the  defendant  and  the  victim’s  wife  conspired  to  kill  the  victim  after  the  defendant  discovered  his 
wife's  infidelities.  Evidence  did  show  that  the  victim  died  of  a combination  of  suffocation  (his  face 
had  been  pressed  into  the  dirt)  and  asphyxia  from  chest  compression  (the  defendant  had  sat  on 
the  victim’s  chest  for  1 5 minutes  until  he  quit  struggling).  However,  the  defendant’s  wife  testified 
that  the  defendant  and  the  victim  engaged  in  a struggle  and  she  and  the  defendant  took  turns 
hitting  the  defendant  on  the  head  with  a rock.  Conversely,  the  defendant  testified  that  he  only 
attacked  the  victim  after  he  caught  him  and  his  wife  engaging  in  a sex  act.  During  their 
deliberation,  the  defendant’s  jury  sent  the  following  question  to  the  judge:  “If  we  vote  not  guilty  of 
first  degree  murder,  do  we  then  confer  on  second  degree  murder,  or  do  we  have  to  find  guilty  of 
first  degree  murder  before  conferring  on  second  degree  murder?”  The  counsel  for  the  defendant 
wanted  the  trial  judge  to  simply  answer  “No”  to  the  jury’s  question.  Instead,  the  trial  judge  recalled 
the  jury  and  re-read  them  their  jury  instructions. 

Following  his  jury  trial,  the  defendant’s  jury  evidently  believed  him  somewhat  and  found  him 
to  be  guilty  of  second  degree  murder  and  concealing  a homicidal  death.  From  these  convictions 
the  defendant  brought  this  appeal. 

ARGUMENT:  Initially,  the  defendant  argued  his  conviction  should  be  reversed  because  the 

appellate  prosecutor  who  prosecuted  his  case  lacked  the  statutory  authority  to  conduct  such  a 
prosecution.  Specifically,  the  defendant  argued  that  as  a result  of  this  lack  of  authority,  his 
conviction  was  a nullity  and  his  resulting  conviction  void.  Conversely,  the  People  argued  that  the 
defendant’s  convictions  were  not  void,  but  merely  voidable.  Because  the  defendant  failed  to 
object  to  the  participation  of  the  Appellate  Prosecutor  in  this  case,  he  was  unable  to  show  any 
prejudice  as  a result  of  this  participation  and,  consequently,  his  conviction  should  not  be  reversed. 

OPINION:  The  appellate  court  agreed  with  the  People  and  ruled  that  in  this  case  the  defendant’s 
indictment  was  properly  procured  by  an  authorized  Shelby  County  Assistant  State’s  Attorney  who 
also  conducted  five  pretrial  hearings  on  behalf  of  the  People.  Further,  the  defendant’s  conviction 
was  obtained  by  a licensed  attorney,  Allan  Lolie,  Special  Prosecutor  for  the  Appellate  Prosecutor. 
Finally  the  Court  noted  that  the  defendant  did  not  argue  and  the  trial  record  did  not  indicate  that 
he  was  harmed  in  any  way  by  Lolie’s  prosecution.  Therefore,  according  to  the  appellate  court,  the 
defendant  waived  his  right  to  challenge  Lolie’s  defective  authority  to  prosecute.  He  was  not 
entitled  to  a new  trial. 

ARGUMENT:  Additionally,  the  defendant  argued  that  he  was  entitled  to  have  his  jury  instructed 
on  the  offense  of  involuntary  manslaughter  and  the  trial  court  erred  in  refusing  to  do  so.  The 
People  argued  that  the  trial  court  correctly  decided  that  an  involuntary  manslaughter  instruction 
was  unwarranted  because  the  evidence  in  this  case  did  not  support  such  an  instruction. 

OPINION:  The  appellate  court  again  agreed  with  the  People  and  ruled  that  in  this  case  the 

defendant  admitted  that  he  threw  the  victim  face  down  to  the  ground  and  hit  him  numerous  times. 
The  defendant  was  on  top  of  the  victim  for  about  90%  of  the  time  during  this  fight  for  a total  of 
approximately  fifteen  minutes.  Finally,  the  defendant  admitted  striking  the  victim  on  the  head  with 
d rock  and  then  passing  the  rock  to  his  wife  so  that  she  could  strike  the  victim  on  the  head.  These 
facts  convinced  the  appellate  court  that  the  defendant  was  not  entitled  to  an  involuntary 
manslaughter  jury  instruction. 
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ARGUMENT:  Finally,  the  defendant  argued  that  the  trial  court  erred  in  properly  responding  to  a 
question  asked  by  his  jury.  The  defendant  argued  that  the  trial  judge  should  have  answered  with 
a simple  “No”  answer. 

OPINION:  The  appellate  court  ruled  that  a trial  court  may  properly  exercise  its  discretion  when 
confronted  with  these  types  of  questions.  In  the  opinion  of  the  appellate  court,  the  jury  instructions 
in  question  were  readily  understandable  and  sufficient  to  explain  the  relevant  law,  when  further 
instructions  would  serve  no  useful  purpose  or  would  potentially  mislead  the  jury,  when  the  jury’s 
inquiry  involves  a question  of  fact,  or  when  the  giving  of  an  answer  would  cause  the  court  to 
express  an  opinion  that  would  likely  direct  a verdict  one  way  or  another.  The  Court  in  this  case 
ruled  that  the  jury  instructions  were  clear  and  understandable  and  once  they  were  re-read  to  the 
jury,  no  further  questions  were  asked.  This  was  sufficient  in  the  opinion  of  the  appellate  court. 

Justice  Hopkins  and  Chapman  concurred. 


SEARCH  AND  SEIZURE  - - Was  the  police  seizure  and  search  of  a small  wooden  box  found  on 
the  person  of  the  defendant  reasonable?  [ANSWER:  No.  In  the  opinion  of  the  appellate  court, 
the  police  unreasonably  seized  the  box.] 

People  v.  Jones. III.  Dec. (5th  Dist,  No.  5-02-0398,  November  7,  2003) 

Unlawful  Possession  of  Cannabis  and  Aggravated  Unlawful  Use  of  a Weapon  - - Reversed  and 
Remanded. 

Justice  Chapman  delivered  the  unanimous  Opinion  of  the  Court. 

FACTS:  On  the  evening  of  February  1 8,  2001 , the  car  the  defendant  was  driving  was  stopped 
by  an  Illinois  State  Police  trooper  because  its  taillights  were  not  working.  The  trooper  approached 
the  defendant’s  car  and  informed  him  of  his  traffic  violation.  The  defendant  was  asked  to  produce 
his  driver’s  license  and  he  complied.  As  the  defendant  spoke  to  the  trooper,  he  leaned  forward. 
Inside  of  the  defendant’s  shirt  pocket  the  trooper  noticed  a small  box  that  he  recognized  as  drug 
paraphernalia.  The  trooper  asked  the  defendant  what  was  in  his  shirt  and  the  defendant  replied 
that  he  had  cigarettes.  The  trooper  asked  for  the  box  and  the  defendant  handed  it  over.  (There 
was  a dispute  as  to  whether  the  defendant  voluntarily  surrendered  the  box).  Once  the  trooper  had 
the  box  he  opened  it  and  discovered  inside  a pipe  and  cannabis.  Based  upon  this  evidence  the 
trooper  asked  the  defendant  to  step  outside  of  his  car.  The  defendant  did  as  he  was  ordered  and 
as  he  did  so  the  trooper  saw  the  butt  of  a handgun  protruding  from  the  front  seat  cushion.  The 
trooper  immediately  handcuffed  the  defendant  and  seized  the  gun,  a loaded  revolver.  A 
subsequent  search  of  the  defendant’s  car  revealed  yet  another  loaded  handgun.  Based  upon  this 
evidence,  the  defendant  was  charged  with  aggravated  unlawful  use  of  a weapon. 

Prior  to  his  trial,  the  defendant  moved  to  suppress  the  evidence  the  trooper  found  on  the 
defendant’s  person  and  inside  of  his  car.  The  trial  court  granted  the  defendant's  motion 
concerning  the  wooden  box  and  its  contents  because  the  seizure  of  the  box  and  its  subsequent 
search  were  illegal.  The  trial  court,  however,  rejected  the  defendant’s  arguments  concerning  the 
weapons  found  inside  of  the  defendant’s  car.  Specifically,  the  trial  court  ruled  that  the  trooper 
clearly  had  the  right  to  demand  that  the  defendant  step  outside  of  his  car  during  his  traffic  stop. 
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In  the  opinion  of  the  trial  court,  the  weapon  seen  stuffed  along  the  seat  cushion  was  in  plain  view 
and  would  have  been  inevitably  discovered.  Consequently,  it  was  found  to  have  been  admissible 
into  evidence  against  the  defendant.  The  trial  court  then,  after  due  consideration,  reversed  itself 
concerning  its  order  suppressing  the  wooden  box  and  its  contents.  Upon  reconsideration,  the 
court  ruled  that  the  box  clearly  and  obviously  constituted  drug  paraphernalia.  Therefore,  it  was 
proper  for  the  trooper  to  seize  it  and  search  it.  The  defendant  was  then  found  to  be  guilty  as 
charged  and  he  received  a sentence  of  one  year  conditional  discharge.  This  appeal  followed. 

ARGUMENT:  The  defendant  argued  that  the  trial  court  erred  in  refusing  to  grant  his  motion  to 
suppress.  Specifically,  the  defendant  argued  that  the  arresting  officer  simply  had  not  probable 
cause  to  seize  and  search  the  wooden  box  in  question.  Because  the  box  and  its  contents  were 
illegally  seized  and  searched,  the  weapons  found  inside  the  defendant’s  car  were  also  illegally 
seized.  Conversely,  the  People  argued  that  the  officer,  using  his  years  of  training  and  experience, 
did  clearly  recognize  the  box  as  drug  paraphernalia.  As  such,  his  seizure  and  search  of  the  box 
was  reasonable.  Therefore,  the  defendant  properly  ordered  the  defendant  to  exit  his  car  and  then 
properly  discovered  the  firearms  in  question. 

OPINION:  Initially,  the  appellate  court  rejected  the  People’s  argument  that  the  wooden  box  the 
defendant  possessed  was  clearly  drug  paraphernalia.  The  Court  noted  that  at  best,  the  officer  had 
a suspicion  or  a hunch  that  the  box  might  contain  contraband.  In  fact,  the  officer  himself  testified 
that  his  suspicion”  about  the  box  was  only  confirmed  when  he  opened  it  and  discovered  cannabis 
inside.  In  effect,  the  appellate  court  concluded  that  the  arresting  officer’s  training  and  experience, 
without  more,  was  insufficient  to  constitute  probable  cause  to  seize  and  search  the  defendant’s 
wooden  box.  Thus,  the  appellate  court  ruled  that  the  seizure  and  search  of  the  defendant’s 
wooden  box  was  illegal. 

ARGUMENT:  The  People  argued  in  the  alternative,  that  even  if  the  seizure  of  the  wooden  box 
was  illegal,  the  seizure  of  the  defendant’s  firearms  was  still  legal  because  under  the  circumstances 
of  this  case  they  would  have  been  inevitably  discovered.  Specifically,  the  People  argued  that  in 
a traffic  stop  such  as  this,  the  arresting  officer  clearly  has  the  authority  to  order  the  driver  to  exit 
his  car.  When  the  defendant  did  as  he  was  ordered,  the  officer  would  have  inevitably  discovered 
the  firearms  in  question  and  seized  them.  Consequently,  the  trial  court  correctly  denied  the 
defendant's  motion  to  suppress  the  firearms  in  this  case. 

OPINION:  The  appellate  court  rejected  the  argument  of  the  People  by  noting  that  the  only  reason 
the  officer  actually  did  order  the  defendant  to  exit  his  car  was  to  place  him  under  arrest  for  the 
illegal  possession  of  cannabis.  While  it  was  clear  that  the  officer  could  have  ordered  the 
defendant  to  exit  his  car  even  if  he  was  not  being  placed  under  arrest,  the  appellate  court  ruled 
that  the  People  failed  to  prove  that  the  defendant  inevitably  would  have  been  ordered  out  of  his 
car.  In  short,  the  Court  ruled  that  just  because  the  arresting  officer  could  have  ordered  the 
defendant  to  step  out  of  his  car  does  not  mean  that  he  inevitably  would  have.  Consequently,  the 
appellate  court  ruled  that  the  weapons  the  police  discovered  inside  of  the  defendant’s  car  were 
the  fruits  of  their  illegal  search  of  the  wooden  box.  As  a result,  those  weapons  should  have  also 
been  suppressed. 

Justice  Hopkins  and  Maag  concurred. 
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DNA  - - The  appellate  court  provides  for  procedures  to  deal  with  post-conviction 
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JURY  INSTRUCTIONS  - - The  defendant  was  not  entitled  to  a mistake  of  fact 
instruction  under  the  circumstances  of  this  case.  (People  v.  Probst.  4th  Dist.)  . . . 
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defendant  of  the  Unlawful  Possession  of  a Controlled  Substance.  (People  v.  Eahan. 
2nd  Dist.) 

REASONABLE  DOUBT  - - The  defendant's  act  of  throwing  apple  juice  on  a 
corrections  officer  did  constitute  an  aggravated  battery.  (People  v.  Bracev.  4th  Dist.) 


REASONABLE  DOUBT  - - The  People  produced  sufficient  evidence  to  support  the 
defendant’s  conviction  for  the  offense  of  Unlawful  Communication  with  a Child. 
(People  v.  Diestelhorst.  5th  Dist.)  

SEARCH  AND  SEIZURE  - - All  of  the  passengers  in  a car  containing  cocaine  were 
properly  placed  under  arrest.  (Maryland  v.  Pringle.  U.  S.  Sup.  Ct.)  

SEARCH  AND  SEIZURE  - - Failure  to  give  a prompt  preliminary  hearing  results  in 
the  suppression  of  a confession.  (People  v.  Willis.  1st  Dist.) 

SEARCH  AND  SEIZURE  - - The  questions  asked  by  the  police  in  this  case  resulted 
in  the  suppression  of  evidence.  (People  v.  Marunqo,  2nd  Dist.)  

SENTENCING  - - The  defendant  was  properly  sentenced  as  a Class  X felon  even 
though  the  statute  failed  to  list  a sentencing  classification.  (In  re  F.  M..  1st  Dist.)  . 

SENTENCING  - - A sentence  of  natural  life  imprisonment  was  appropriate  for  a 
defendant  convicted  of  multiple  murders  based  upon  accountability.  (People  v. 
Johns.  3rd  Dist.)  
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designed  to  remedy  a threat  to  public  safety  by  known  sex  offenders.  Therefore,  the  Court  ruled 
that  section  11-9. 4(a)  was  not  overly  broad  and  it  did  not  violate  the  defendant’s  due  process 
rights. 

ARGUMENT:  Finally,  the  defendant  argued  that  the  People  in  this  case  failed  to  introduce 

sufficient  proof  to  sustain  his  conviction. 

OPINION:  The  Court  ruled  that  the  People  produced  sufficient  evidence  to  sustain  the  trial  court  s 
finding  that  the  defendant  illegally  made  contact  with  and  communicated  with  children  under  18 
years  of  age  on  the  day  in  question.  Consequently,  the  appellate  court  rejected  the  defendant's 
reasonable  doubt  argument. 

Justices  Maag  and  Donovan  concurred. 


★ ★★★★★★★★★★★★★★★★★★★ 
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SENTENCING  - - The  trial  court’s  conduct  during  the  defendant’s  sentencing 
hearing  violated  the  defendant’s  due  process  rights.  (People  v.  Swank.  4,r  Dist.)  ...  25 


TRIAL  PROCEDURE  - - The  cumulative  errors  committed  during  the  defendant’s 
trial  denied  him  due  process  and  a fair  trial.  (People  v.  Egham.  2nd  Dist.) 17 


TRIAL  PROCEDURE  - - The  defendant  was  not  entitled  to  an  additional  preliminary 
hearing  after  the  People  filed  two  additional  charges  against  him.  (People  v 
Diestelhorst.  5th  Dist.)  26 
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UNITED  STATES  SUPREME  COURT 


SEARCH  AND  SEIZURE  - - ISSUE:  Were  the  passengers  of  a car  properly  arrested  after  cocaine 
was  found  in  that  car.  ANSWER:  Yes.  There  was  probable  cause  to  arrest  all  of  the  occupants 
of  the  car  in  question. 

Maryland  v.  Pringle. U.  S. (U.  S.  Sup.  Ct.,  No.  02-0809,  November  3,  2003) 

Possession  of  Cocaine  - - Affirmed. 

j 

Justice  Rehnquist  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  A police  officer  stopped  a car  for  speeding  at  3:16  a.m.  There  were  three  occupants 
in  the  car:  Dante  Partlow,  the  driver  and  owner;  the  defendant,  the  front-seat  passenger;  and  Otis 
Smith,  the  back-seat  passenger.  The  officer  asked  the  driver  for  his  license  and  registration., 
When  the  driver  opened  the  glove  compartment  to  retrieve  the  car  registration,  the  officer  saw  a 
large  amount  of  rolled-up  money  in  the  glove  compartment.  The  officer  then  returned  to  his  patrol 
car  with  the  driver’s  license  and  registration  to  check  the  computer  system  for  outstanding 
warrants.  The  computer  check  revealed  nothing.  The  officer  then  returned  to  the  stopped  car, 
had  the  driver  get  out,  and  issued  him  an  oral  warning. 

After  a second  patrol  car  arrived  on  the  scene,  the  arresting  officer  asked  the  driver  if  he 
had  any  weapons  or  narcotics  in  his  car.  The  driver  denied  that  he  had  any  and  then  consented 
to  a search  of  the  vehicle.  The  search  revealed  $763  from  the  glove  compartment  and  five  plastic 
bags  of  cocaine  from  behind  the  back-seat  armrest,  which  had  been  in  the  upright  position  flat 
against  the  rear  seat.  All  three  men  denied  any  knowledge  of  the  illegal  drugs.  As  a 
consequence,  all  three  men  were  placed  under  arrest  and  transported  to  the  police  station.  Later 
that  morning,  the  defendant  waived  his  Miranda  rights  and  then  gave  an  oral  and  written 
confession  in  which  he  acknowledged  that  the  cocaine  was  his  and  that  he  and  his  friends  had 
been  going  to  a party.  He  was  going  to  sell  the  cocaine  or  “use  it  for  sex.”  Based  upon  this  and 
other  evidence,  the  defendant  was  charged  with  the  possession  of  the  cocaine  with  the  intent  to 

distribute. 
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Prior  to  his  trial,  the  defendant  moved  to  suppress  the  statements  he  had  made  to  the 
police.  He  argued  that  they  were  the  fruit  of  his  illegal  arrest.  Specifically,  the  defendant  argued 
that  the  police  did  not  have  probable  cause  to  place  him  under  arrest  after  they  discovered  the 
cocaine  in  the  car  in  which  he  was  only  a passenger.  The  trial  court  denied  the  defendant’s 
motion.  A jury  then  found  the  defendant  guilty  and  he  was  sentenced  to  ten  (10)  years  in  prison 
without  the  possibility  of  parole.  The  Court  of  Appeals,  by  a majority  vote,  reversed,  holding  that, 
absent  specific  facts  tending  to  show  the  defendant’s  knowledge  and  dominion  or  control  over  the 
drugs,  “the  mere  finding  of  cocaine  in  the  back  armrest  when  the  defendant  was  a front  seat 
passenger  in  a car  being  driven  by  its  owner  was  insufficient  to  establish  probable  cause  for  an 
arrest  for  possession.”  From  that  ruling  the  People  brought  this  appeal  before  the  Supreme  Court 
of  the  United  States. 

ARGUMENT:  The  People  argued  that  the  Maryland  Court  of  Appeals  erred  in  holding  that  under 
the  circumstances  of  this  case,  the  police  did  not  have  probable  cause  to  place  the  defendant 
under  arrest. 

OPINION:  The  Supreme  Court  agreed  with  the  People  and  ruled  that  in  this  case  it  was 

uncontested  that  the  police,  upon  recovering  the  suspected  cocaine,  had  probable  cause  to 
believe  that  a felony  had  been  committed.  The  question  simply  was  whether  they  had  probable 
cause  to  believe  that  the  defendant  committed  that  felony.  To  determine  whether  an  officer  has 
probable  cause  to  make  an  arrest,  a court  must  examine  the  events  leading  up  to  that  arrest,  and 
then  decide  whether  those  historic  facts,  viewed  from  the  standpoint  of  an  objectively  reasonable 
peace  officer,  amounted  to  probable  cause. 

After  considering  the  facts  in  this  case,  the  Supreme  Court  concluded  that  it  was  an  entirely 
reasonable  inference  from  those  facts  that  any  or  all  of  the  car’s  occupants  had  knowledge  of,  and 
exercised  dominion  and  control  over,  the  cocaine  in  question.  Unlike  a place  open  to  the  public, 
such  as  a local  tavern  (as  in  the  case  of  Ybarra  v.  Illinois.  444  U.  S.  85  (1979)),  the  car  in  which 
the  defendant  and  his  two  companions  rode  was  relatively  small  and  compact.  Consequently, 
a reasonable  police  officer  could  have  concluded  that  there  was  probable  cause  to  believe  that 
the  defendant  committed  the  crime  of  possession  of  cocaine,  either  solely  or  jointly. 

The  Supreme  Court  summarily  rejected  the  defendant’s  argument  that  attempted  to 
characterize  this  case  as  merely  “guilt-by-association.” 


★ ★★★★★★★★★★★★★★★★★★★ 


ILLINOIS  SUPREME  COURT 


DOUBLE  JEOPARDY  - - ISSUE:  Could  the  defendant  first  be  charged  with  and  convicted  of 
reckless  driving  and  then  be  prosecuted  for  reckless  homicide?  ANSWER:  No.  Such  a second 
prosecution  arising  from  the  same  set  of  facts  would  violate  the  defendant’s  double  jeopardy 
rights. 
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People  v.  Sienkiewicz III.  Dec. (III.  Sup.  Ct.,  No.  93970,  December  4,  2003)  Dismissal 

of  Charges -- Affirmed. 

Justice  Kilbride  delivered  the  Opinion  of  the  Court. 

FACTS:  In  July  of  2000  the  defendant  in  this  case,  Mariusz  Sienkiewicz,  was  riding  a motorcycle 
A passenger  by  the  name  of  Anna  Jaruga  rode  with  the  defendant.  As  the  defendant  left 
Interstate  94  and  was  on  the  exit  ramp  leading  into  Gurnee  the  motorcycle  the  defendant  was 
driving  collided  with  a van.  Jaruga  was  killed  as  a result  of  that  accident. 

At  the  scene  of  the  accident,  the  defendant  received  a ticket  for  reckless  driving.  According 
to  the  ticket,  the  defendant’s  violation  consisted  of  “improper  stopping  in  traffic,  failure  to  signal 
when  required,  improper  lane  usage,  (and)  traveling  at  80.rn.pJi.  plus  in  a 55  m.p.h.  zone  ” 
Subsequently,  the  defendant  plead  guilty  to  the  charge  of  reckless  driving  and  he  received  a 
sentence  of  six  months'  probation  and  a fine  of  $250. 

In  September  of  2000,  the  defendant  was  indicted  on  charges  of  reckless  homicide, 
stemming  from  the  death  of  Jaruga.  The  indictment  alleged  that  on  July  16,  2000,  the  defendant 
"while  acting  in  a reckless  manner,  performed  acts  likely  to  cause  the  death  of  some  individual, 
in  that  he  operated  a ***  motorcycle  on  the  off-ramp  from  northbound  1-94  to  westbound  Route  1 32 
in  Gurnee  ***  at  a speed  which  was  greater  than  the  posted  speed  and  which  was  greater  than 
was  reasonable  and  proper  with  regard  to  the  existing  traffic  conditions  and  the  safety  of  persons 
properly  upon  the  roadway,  and  he  left  the  roadway,  causing  his  motorcycle  to  strike  a 1 987  Ford 
Econoline  van,  thereby  causing  the  death  of  Anna  Jaruga,  who  was  a passenger  of  said 
defendant’s  motorcycle.”  The  defendant  moved  to  dismiss  the  indictment  on  double  jeopardy 
grounds,  arguing  that  the  charge  arose  from  the  same  facts  that  were  the  basis  for  his  reckless 
driving  conviction.  The  trial  court  denied  the  defendant’s  motion.  The  appellate  court  reversed, 
holding  that  the  defendant’s  speeding  was  the  basis  for  both  charges  and  that  his  conduct  could 
not  be  divided  into  separate  and  discrete  physical  acts.  The  People  then  brought  this  appeal 
before  the  Illinois  Supreme  Court. 

ARGUMENT:  The  People  argued  that  the  prosecution  of  the  defendant  for  both  reckless  driving 
and  reckless  homicide  did  not  violate  the  defendant's  double  jeopardy  rights.  Specifically,  the 
People  argued  that  the  defendant’s  reckless  driving  conviction  and  his  reckless  homicide  charge 
were  based  on  different  acts.  According  to  the  People,  the  reckless  driving  conviction  was  based 
on  the  defendant’s  improper  stopping  in  traffic,  his  failure  to  signal,  his  improper  lane  usage,  and 
his  traveling  at  more  than  80  miles-per-hour  in  a 55  miles-per-hour  speed  zone.  However,  his 
reckless  homicide  charge  was  based  upon  his  leaving  the  roadway,  his  striking  another  vehicle, 
and  his  causing  the  death  of  his  passenger.  Conversely,  the  defendant  argued  that  all  of  the 
above-described  acts  were  one  continuous  course  of  conduct  and,  as  such,  his  conduct  could  not 
properly  be  “subdivided”  into  different,  individual  acts. 

OPINION:  The  Supreme  Court  began  its  analysis  by  noting  that  in  this  case  the  appellate  court 
had  determined  that  the  conduct  of  the  defendant  constituted  one  continuous  act  by  the  use  of  six- 
factor  test  first  used  by  that  appellate  court  in  the  case  of  People  v.  Baity,  125  III.  App.  3d  50 
(1984).  They  were:  (1)  whether  the  defendant’s  actions  were  interposed  by  an  intervening  event; 
(2)  the  time  interval  between  the  successive  parts  of  the  defendant’s  conduct;  (3)  the  identity  of 
the  victim;  (4)  the  similarity  of  the  acts  performed;  (5)  whether  the  conduct  occurred  in  the  same 
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location;  and  (6)  the  prosecutorial  intent,  as  shown  by  the  wording  of  the  charging  instruments. 
While  cautioning  the  lower  courts  against  relying  too  heavily  upon  these  factors,  the  Supreme 
Court  concluded  that  in  this  case  those  factors  were  particularly  useful.  After  analyzing  those  six 
factors,  the  Court  ruled  that  it  had  to  agree  with  the  appellate  court.  The  defendant’s  reckless 
driving  conviction  and  his  reckless  homicide  charges  arose  from  the  same  act. 

Having  determined  that  the  defendant  in  this  case  committed  only  one  act,  the  Supreme 
Court  then  ruled  upon  the  issue  of  whether,  under  the  circumstances  of  this  case,  the  defendant’s 
reckless  driving  conviction  was  a lesser  offense  of  his  reckless  homicide  charge.  In  making  this 
determination,  the  Court  noted  that  the  only  difference  between  the  two  offenses  was  that  the 
reckless  homicide  charge  required  that  a death  resulted  from  the  defendant’s  conduct,  while  the 
reckless  driving  charge  did  not.  Consequently,  the  elements  of  the  reckless  driving  charge  were 
necessarily  included  within  the  proof  required  for  a charge  of  reckless  homicide.  Therefore,  the 
Supreme  Court  ruled  that  reckless  driving  was  a lesser  included  offense  of  reckless  homicide  and 
the  defendant’s  conviction  on  the  former  charge  must  bar  his  subsequent  prosecution  for  the  latter 
charge  under  the  fundamental  principles  of  double  jeopardy. 


MIRANDA  - - ISSUE:  What  is  the  rule  or  test  when  deciding  whether  a mentally  handicapped 
suspect  is  in  custody  for  purposes  of  Miranda?  ANSWER:  The  Supreme  Court  determined  that 
in  such  situations,  the  mental  characteristics  of  each  suspect  must  be  considered.  Would  a 
reasonable  suspect  with  that  mental  handicap  have  believed  that  he  or  she  was  free  to  leave? 

People  v.  Braggs, III.  Dec. (III.  Sup.  Ct.,  No.  95350,  December  14,  2003)  Suppression 

of  Evidence  - - Affirmed. 

Justice  Rarick  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  Two  murders  occurred  in  Chicago  in  April  of  1993.  Donald  Rudolph  was  strangled  to 
death  and  Connie  Hall  had  been  stabbed  to  death.  Police  investigators  who  spoke  with  the 
defendant  in  this  case,  Mary  Braggs,  heard  her  admit  to  having  been  in  the  apartment  where  the 
murders  took  place.  She  said  she  hid  in  a closet  while  two  strangers  entered  the  apartment  and 
killed  the  victims.  The  police  did  not  believe  the  defendant  and  decided  to  take  her  in  for 
questioning.  After  a brief  conversation  with  the  defendant,  the  police  realized  that  she  was 
“mentally  incompetent.”  The  defendant’s  sister,  Survilla  Cameron,  claimed  to  be  the  defendant’s 
guardian  and  assisted  the  police  when  they  conducted  their  interrogation. 

During  their  interrogation  of  the  defendant,  the  police  were  able  to  obtain  a number  of 
incriminating  statements  wherein  the  defendant  admitted  killing  the  victims.  Thereafter,  the 
defendant  was  charged  with  two  counts  of  first  degree  murder  and  the  defendant  immediately 
moved  to  suppress  her  statements.  After  a hearing  on  the  defendant’s  motion,  the  trial  court  ruled 
that  the  defendant  was  not  competent  to  have  waived  her  Miranda  rights  and,  consequently, 
ordered  all  of  the  defendant’s  statements  made  after  her  formal  arrest  to  be  suppressed. 
However,  the  court  also  ruled  that  the  statements  the  defendant  made  to  the  police  prior  to  her 
formal  arrest  would  not  be  suppressed  because  she  was  not  then  in  custody  and  there  was  no 
evidence  introduced  to  show  any  police  coercion  or  misconduct  that  produced  these  statements. 
Those  statements,  in  the  opinion  of  the  trial  court,  were  therefore  admissible  against  the 
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defendant.  The  appellate  court  disagreed  with  the  trial  court  and  reversed  its  order.  Specifically, 
the  appellate  court  ruled  that  the  trial  court  was  in  error  when  it  concluded  that  the  defendant  was 
not  in  custody  when  the  police  first  began  interrogating  her.  Additionally,  the  Court  ruled  that  the 
trial  court  erred  in  ruling  that  the  defendant’s  statements  would  still  be  admissible  against  her  even 
if  her  mental  handicap  prevented  her  from  understanding  the  meaning  and  effect  of  a confession 
The  People  then  brought  this  appeal  before  the  Illinois  Supreme  Court. 

ARGUMENT:  The  People  argued  that  the  appellate  court  erred  in  ruling  that  the  statements  the 
defendant  made  to  the  police  were  inadmissible.  Specifically,  the  People  argued  that  statements 
made  during  the  non-custodial  questioning  of  the  defendant  by  the  police  should  have  been 
admissible  against  the  defendant  because  they  were  constitutionally  voluntary  due  to  the  fact  that 
no  police  coercion  was  used  to  obtain  those  statements.  Conversely,  the  defendant  argued  that 
she  was  in  custody  during  all  of  the  police,  interrogation  and  she  never  effectively  waived  her 
Miranda  rights. 

OPINION:  The  Supreme  Court  first  ruled  that  the  key  issue  in  this  case  was  whether  the 

defendant  was  “in  custody”  when  she  was  interrogated  by  the  Police.  The  Court  noted  that  in 
determining  whether  a person  is  "in  custody”  for  purposes  of  Miranda,  a court  should  first  ascertain 
and  examine  the  circumstances  surrounding  the  interrogation,  and  then  ask  if,  given  those 
circumstances,  a reasonable  person  would  have  felt  that  he  or  she  was  not  at  liberty  to  terminate 
the  interrogation  and  leave.  Further,  the  Supreme  Court  noted  that  it  is  now  given  that  when 
considering  this  question  with  respect  to  juveniles,  a court  must  consider  the  individual  mental 
characteristics  of  that  juvenile.  In  this  case  the  Court  expanded  that  rule  to  include  suspects  with 
mental  deficiencies.  Specifically,  the  Court  stated  as  follows:  “The  justification  for  incorporating 
individual  characteristics  of  the  subject-actor  into  the  reasonable-person  standard  logically  must 
apply  in  this  situation  as  well.  If,  as  is  the  case,  we  are  concerned  with  what  a reasonable  person 
‘in  the  defendant’s  shoes’  would  have  thought  about  his  or  her  freedom  of  action,  the  reasonable 
person  we  envision  must  at  least  wear  comparable  footwear;  otherwise,  we  ought  to  simply 
abandon  the  legal  charade  that  the  defendant’s  characteristics,  perspective  and  perception  matter 
at  all.”  Consequently,  the  Supreme  Court  ruled  that  in  cases  of  a mentally  handicapped  suspect, 
the  courts  must  judge  whether  a person  with  that  mental  capacity  would  have  felt  at  liberty  to 
terminate  the  interrogation  and  leave.  Here  the  Court  concluded  that  defendant  would  clearly 
have  concluded  that  she  was  not  able  to  terminate  the  police  interrogation  and  leave.  Therefore, 
in  the  opinion  of  the  Supreme  Court,  the  defendant  was  “in  custody”  during  her  entire  interrogation 
and  the  trial  court  erred  in  ruling  otherwise. 

Finally,  the  Supreme  Court  ruled  that  under  the  circumstances  of  this  case,  the  defendant 
did  not  waiver  her  Miranda  rights.  In  fact,  the  Court  noted  that  the  People  did  not  even  argue  that 
she  did.  Consequently,  the  Court  ruled  that  given  these  findings,  all  of  the  defendant’s  statements 
taken  by  the  police  on  June  25,  1993,  were  custodial  in  nature  and  were  take  in  violation  of  her 
Miranda  rights.  Therefore,  the  judgment  of  the  appellate  court  was  affirmed  inasmuch  as  its  ruling 
was  consistent  with  this  finding  and  this  cause  was  remanded  back  to  the  trial  court  for  further 
proceedings. 


FIRST  DISTRICT 


CONFESSIONS  AND  ADMISSIONS  - - ISSUE:  Did  the  defendant  offer  sufficient  evidence  to 
raise  the  issue  of  police  coercion  of  his  confession  and  did  the  People  present  sufficient  evidence 
to  rebut  that  allegation?  ANSWER:  Yes.  The  defendant  properly  raised  this  issue  and  the 
People  were  able  to  properly  rebut  it. 

People  v.  Carrero. III.  Dec. (1st  Dist.,  No.  1-01-0164,  December  9,  2003)  Aggravated 

Vehicular  Hijacking,  Armed  Robbery,  and  Unlawful  Use  of  Weapons  - - Affirmed. 

Justice  Garcia  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  January  6,  1 998,  the  victim  in  this  case  drove  his  car  to  a local  hardware  store  and 
parked.  As  he  started  to  enter  the  store  he  heard  someone  say,  “Excuse  me.  Excuse  me.  I’m 
talking  to  you.”  As  the  victim  turned,  he  noticed  a man  wearing  a ski  mask  and  pointing  a shotgun 
at  him.  The  man  demanded  money  and  the  victim’s  car  keys.  The  victim  gave  the  robber  one 
dollar  and  his  keys.  The  robber  then  fled  in  the  victim’s  car  and  the  victim  called  the  police  and 
reported  the  robbery. 

Two  police  officers  were  on  patrol  in  a marked  squad  car  when  they  heard  the  report  of  the 
robbery,  including  the  description  of  the  stolen  car.  Just  then  the  officers  saw  the  stolen  car 
parked  nearby.  The  officers  drove  up  to  the  car  and  the  driver  of  the  car,  the  defendant  in  this 
case,  Heliberto  Carrero,  drove  away.  The  officers  followed  and  soon  a high-speed  chase  began. 
As  the  officers  followed  the  defendant,  they  saw  the  defendant  throw  a sawed-off  shotgun  out  of 
the  car  window.  Eventually,  the  defendant  bailed  out  of  the  stolen  car  and  took  off  running.  The 
police  tackled  him  and  placed  him  in  cuffs.  The  victim  identified  the  defendant  as  the  robber  and 
the  police  then  transported  the  defendant  to  the  police  station.  A total  of  1 5 to  20  minutes  elapsed 
between  the  robbery  and  the  capture  of  the  defendant. 

At  the  police  station,  the  defendant  made  three  inclupatory  statements.  The  defendant  was 
then  charged  with  aggravated  vehicular  hijacking,  armed  robbery,  and  two  counts  of  the  unlawful 
possession  of  weapons  (the  sawed-off  shotgun  and  two  rifles  while  masked).  Prior  to  his  trial,  the 
defendant  moved  to  suppress  the  statements  he  made  to  the  police.  Specifically,  the  defendant 
argued  that  he  had  been  coerced  by  the  police  into  confessing.  The  defendant  argued  that  the 
police  had  repeatedly  beat  him  with  their  hands,  knees,  and  a telephone  book,  and  they 
threatened  to  put  him  in  the  hospital  if  he  did  not  cooperate.  In  support  of  this  argument,  the 
defendant  produced  four  photographs  of  the  defendant  taken  the  day  after  his  arrest.  Two  of 
those  pictures  clearly  show  bruising  and  scabbing  on  each  side  of  the  defendant’s  face.  The  trial 
court  denied  his  motion  and,  subsequently,  found  him  to  be  guilty  as  charged.  This  appeal 
followed. 

ARGUMENT:  Before  the  appellate  court,  the  defendant  argued  that  the  trial  court  erred  in 

denying  his  motion  to  suppress.  The  defendant  argued  that  he  had  sufficient  evidence  to  indicate 
that  his  statements  were  the  result  of  physical  and  mental  coercion  on  the  part  of  the  police. 
Conversely,  the  People  argued  that  the  injuries  the  defendant  suffered  were  the  result  of  his 
apprehension  and  not  the  result  of  police  abuse. 
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defendant.  Following  the  denial  of  the  defendant’s  motion  to  suppress  his  statements,  a 
stipulatory  adjudicatory  hearing  that  incorporated  the  defendant’s  statements  was  entered  into. 
Based  upon  this  stipulation,  the  trial  court  adjudicated  the  defendant  delinquent  as  a consequence 
of  his  commission  of  the  offense  of  aggravated  criminal  sexual  assault. 

At  the  defendant’s  subsequent  dispositional  hearing,  the  People  recommended  that  the 
defendant  be  placed  on  five  years’  probation  and  ordered  to  refrain  from  having  any  unsupervised 
contact  with  children  under  12  years  of  age.  The  assistant  public  defender  had  no  objection  and 
admitted  that  she  was  “fundamentally  in  agreement"  with  the  recommended  sentence.  The  trial 
court  then  followed  the  prosecutor’s  recommendation  and  placed  the  defendant  on  probation  for 
five  years  and  ordered  him  not  to  have  any  contact  with  children  under  12.  Additionally,  the 
defendant  was  ordered  to  participate  in  sex  offender  treatment,  family  counseling , and  mandatory 
school  attendance.  From  this  adjudication  and  disposition,  the  defendant  brought  this  appeal. 

ARGUMENT:  Initially,  the  defendant  argued  that  the  offense  of  aggravated  criminal  sexual 

assault  (section  1 2-1 4(b)  of  the  Code)  violated  his  substantive  due  process  rights  because  it 
sweeps  too  broadly  and  potentially  punishes  innocent  conduct.  Specifically,  the  defendant  noted 
that  the  statute  in  question  does  not  require  that  sexual  penetration  be  accompanied  by  sexual 
gratification  or  the  use  or  threat  of  force.  Absent  a requirement  of  criminal  intent  or  a culpable 
mental  state,  the  defendant  argued,  merely  changing  a baby’s  diaper  or  washing  a baby  with  a 
washcioth  could  be  punishable  as  a felony. 

OPINION:  The  issues  before  this  Court  were  whether  the  statute  in  question  did  bear  a 

reasonable  relationship  to  its  intended  purpose,  and  whether  the  means  adopted  by  the  Illinois 
Legislature  in  creating  this  statute  was  a reasonable  method  of  accomplishing  that  purpose.  The 
appellate  court  expressly  rejected  the  defendant’s  argument  that  the  aggravated  criminal  sexual 
assault  statute  denied  him  due  process  because  it  punished  potentially  innocent  conduct.  The 
Court  reasoned  that  the  statute  in  question  does  not  do  that.  Although  the  definition  of  “sexual 
penetration”  does  not  expressly  require  a mental  state,  the  legislature  clearly  did  not  intend  the 
statute  to  define  a strict  liability  or  public  welfare  offense.  Rather,  the  Illinois  courts  have 
repeatedly  declared  that  these  sex  offenses  implicitly  require  that  the  defendant’s  acts  of  sexual 
penetration  be  intentional  or  knowing.  Further,  the  Court  ruled  that  the  statute  in  question  does, 
in  fact,  require  culpable  intent,  the  intent  of  someone  over  17  years  of  age  to  commit  an  act  of 
sexual  penetration  on  a victim  under  9 years  of  age.  Consequently,  the  appellate  court  declared 
that  this  aggravated  criminal  sexual  assault  subsection  does  not  violate  the  defendant’s  due 
process  rights. 

ARGUMENT:  Additionally,  the  defendant  argued  that  the  trial  court  improperly  sentenced  him 
as  a Class  X offender  where  the  statute  in  question  did  explicitly  classify  subsection  12-14(b)  as 
a Class  X felony.  Since  the  subsection  failed  to  list  a specific  felony  classification,  the  defendant 
argued  that  it  should  be  declared  to  be  an  “unclassified  offense”  and,  pursuant  to  section  5-5-2(a) 
of  the  Unified  Code  of  Corrections,  he  should  have  been  sentenced  as  a Class  4 felony  offender. 
Conversely,  the  People  argued  that  the  Illinois  Legislature  clearly  intended  that  this  subcategory 
of  the  aggravated  criminal  sexual  assault  offense  to  be  a Class  X felony. 

OPINION:  The  appellate  court  agreed  with  the  People  and  ruled  that  the  Legislature’s  failure  to 
include  subsection  (b)  in  the  sentencing  provisions  of  the  statute  classifying  it  as  a Class  X felony 
offense  was  not  intentional.  It  was  merely  a legislative  oversight.  In  support  of  this  position,  the 
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infraction.  The  officer  explained  to  the  defendant  his  traffic  violation  and  the  fact  that  the  area  in 
which  the  defendant  drove  was  known  for  its  gang  activity.  While  the  police  wrote  out  the 
defendant’s  ticket,  they  noticed  the  defendant  walk  up  the  street  and  then  walk  back  toward  his 
car.  When  the  police  asked  the  defendant  why  he  had  done  this,  the  defendant  explained  that  he 
was  looking  for  someone  but  he  could  not  remember  that  person’s  name  or  address.  The  police 
then  asked  the  defendant  if  they  could  look  in  his  car.  Evidently,  the  defendant  gave  his 
permission  (the  opinion  does  not  explicitly  say  so)  and  a search  of  the  defendant’s  car  revealed 
two  bags  of  cocaine.  This  time  the  defendant  was  charged  with  the  unlawful  possession  of  a 
controlled  substance. 

Prior  to  both  of  the  defendant’s  trials,  the  defendant  moved  to  suppress  the  evidence  seized 
during  the  police  searches.  Both  times  the  trial  court  denied  the  defendant’s  motions.  Both  times 
the  defendant  moved  for  reconsideration  and  cited  the. recent  case  of  People  v.  White.  331  III. 
App.  3d  22  (2002)  as  authority  to  support  his  position.  In  each  case  the  trial  court  granted  the 
defendant’s  motion  for  reconsideration  and  in  each  case  reversed  itself.  The  court  ruled  that 
according  to  White,  the  police  had  no  authority  to  ask  the  defendant  for  permission  to  search  his 
car.  The  trial  court  then  ordered  all  of  the  items  of  evidence  discovered  in  both  cases  to  be 
suppressed.  The  People  brought  an  appeal  from  both  of  these  decisions  and  they  were 
consolidated  for  purposes  of  this  appeal. 

ARGUMENT:  Before  the  appellate  court  the  People  argued  that  the  trial  court  erred  in  following 
White  and  in  ordering  the  suppression  of  the  evidence  in  these  cases. 

OPINION:  The  appellate  court  ruled  that  in  order  to  analyze  the  facts  in  this  case,  it  was 

necessary  to  consider  these  cases  in  relation  to  the  recent  Illinois  Supreme  Court  decision  in 
People  v.  Gonzalez.  204  III.  2d  220  (2003).  In  Gonzalez  the  Supreme  Court  ruled  that  in  cases 
such  as  this,  it  must  first  consider  whether  the  questions  of  the  police  were  related  to  the  initial 
justification  of  the  stop.  If  they  are  not,  then  the  it  must  consider  whether  the  police  had  a 
reasonable,  articulable  suspicion  that  would  justify  those  questions.  If  no  such  suspicion  exists, 
then  the  Court  must  consider  whether  the  questions  of  the  police  impermissibly  prolonged  the 
defendant’s  detention  or  fundamentally  changed  the  nature  of  the  stop. 

Applying  Gonzalez  to  the  stops  in  this  case,  the  appellate  court  noted  that  during  the 
defendant’s  first  stop,  the  police  did  not  witness  any  criminal  activity.  Notwithstanding  this,  the 
officer  asked  the  defendant  if  he  had  anything  illegal  in  his  car.  This  question,  according  to  the 
appellate  court,  was  not  related  to  the  purpose  of  the  defendant’s  stop,  was  not  related  to  any 
reasonable  suspicion  the  police  possessed  at  that  time  and  only  served  to  impermissibly  prolong 
the  defendant’s  detention  and  increased  the  confrontational  nature  of  that  stop.  Consequently, 
the  appellate  court  ruled  that  the  questions  of  the  police  during  the  defendant’s  first  stop  were 
unreasonable. 

Concerning  the  defendant’s  second  stop,  the  appellate  court  noted  that  this  was  a simple 
traffic  stop  based  upon  the  defendant's  failure  to  signal  for  a turn.  Again,  the  police  asked  the 
defendant  for  permission  to  search  his  car.  This  question  was  not  related  to  the  purpose  of  the 
stop  nor  was  it  based  upon  any  independent  reasonable  suspicion.  Additionally,  the  fundamental 
nature  of  the  defendant’s  stop  was  changed  by  the  questions  of  the  police.  Consequently,  the 
questioning  by  the  police  during  this  second  stop  was  also  declared  to  be  impermissible. 
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OPINION:  In  response  to  the  argument  of  the  defendant,  the  appellate  court  noted  that  when 

a defendant  challenges  the  admissibility  of  his  confession,  alleging  his  confession  was  coerced 
the  prosecution  has  the  burden  of  establishing  the  voluntariness  of  the  confession  by  a 
preponderance  of  the  evidence.  Once  a defendant  establishes  that  his  injuries  occurred  while  in 
police  custody,  the  prosecution  must  then  establish  by  clear  and  convincing  evidence  that  the 
injuries  were  not  inflicted  as  a means  of  producing  the  confession.  Furthermore,  the  prosecution 
must  supply  "more  than  the  mere  denial  by  the  State’s  witnesses  that  the  confession  was  coerced" 
in  order  to  meet  this  heightened  burden  of  proof. 

After  reviewing  all  of  the  evidence  introduced  in  this  case,  the  appellate  court  determined 
that  the  People  had  convincingly  argued  that  the  injuries  the  defendant  suffered  were  consistent 
with  the  defendant  having  been  “tackled”  by  the  police  when  they  were  attempting  to  stop  his  flight 
and  when  they  were  struggling  with  the  defendant  as  he.resisted  being  handcuffed.  Further,  the 
Court  determined  that  the  redness  and  bruises  observed  in  the  photographs  taken  the  day  after 
the  defendant’s  arrest  did  not  become  fully  visible  until  the  next  day  when  the  photographs  were 
taken. 


In  light  of  these  “reasonable”  explanations  for  the  defendant’s  injuries  presented  through 
the  credible  testimony  of  the  People’s  witnesses,  the  appellate  court  ruled  that  it  did  agree  with 
the  trial  court’s  implicit  ruling  that  the  People  had  proved  by  clear  and  convincing  evidence  that 
the  injuries  suffered  by  the  defendant  were  not  inflicted  as  a means  of  producing  his  confession. 
Consequently,  the  Court  ruled  that  the  manifest  weight  of  the  evidence  did  not  require  a contrary 
conclusion  reached  by  the  trial  court  and  it  therefore  rejected  the  defendant’s  claim  that  his 
confession  was  involuntary. 

Justices  Wolfson  and  Burke  concurred. 


CONSTITUTIONALITY  OF  STATUTE  - - ISSUE:  Did  the  offense  of  Aggravated  Criminal  Sexual 
Assault  violate  the  defendant’s  due  process  rights  because  it  was  overly  broad?  ANSWER:  No. 
According  to  the  appellate  court,  this  offense  was  not  overbroad  because  it  did  not  deal  with 
innocent  conduct. 

SENTENCING  - - ISSUE:  Was  the  defendant’s  offense  of  Aggravated  Criminal  Sexual  Assault 
improperly  classified  as  a Class  X felony?  ANSWER.  No.  According  to  the  appellate  court,  the 
Illinois  Legislature’s  failure  to  include  the  defendant’s  offense  as  a named  Class  X felony  was 
merely  a legislative  oversight. 

In  re  F.  M.. III.  Dec. (1st  Dist.,  No.  1-02-0456,  November  25,  2003)  Adjudication  of 

Delinquency  - - Affirmed. 

Justice  Wolfson  delivered  the  Opinion  for  the  unanimous  Court. 

FACTS:  The  police  discovered  evidence  that  the  defendant  in  this  case,  a 13-year-old  boy 

sexually  abused  a six-year-old  neighbor  girl.  They  asked  the  defendant  and  his  mother  to  come 
to  the  police  station  for  questioning.  At  the  station  the  defendant  was  read  his  Miranda  rights  and 
he  gave  both  a verbal  and  a written  statement  wherein  he  admitted  the  alleged  acts  of  sexual 
abuse.  Based  upon  this  conduct,  a petition  for  adjudication  of  delinquency  was  filed  against  the 
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appellate  court  pointed  to  a recent  legislative  enactment  that  corrects  this  legislative  error.  In 
Public  Act  92-502,  the  Illinois  Legislature  classified  subsections  (b)  and  (c)  as  Class  X felonies. 
This,  in  the  opinion  of  the  appellate  court,  supports  its  holding  in  this  case. 

Justices  Burke  and  Garcia  concurred. 


DNA  - - ISSUE:  Did  the  trial  court  err  in  dismissing  the  defendant’s  post-conviction  petition  which 
was  based  upon  new  DNA  test  results?  ANSWER:  Yes.  According  to  the  appellate  court,  the 
trial  court  should  have  conducted  a hearing  on  the  defendant’s  claim. 

People  v.  Dodd. III.  Dec. (1st  Dist. , No.  1-01-1239,  November  18,  2003)  Summary 

Dismissal  of  a Post-Conviction  Petition  - - Reversed  and  Remanded. 

Justice  Burke  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  In  1 985,  the  defendant  in  this  case,  Charles  Dodd,  was  accused  of  the  murders  of  two 
victims.  He  confessed  to  these  killings.  A jury  found  the  defendant  to  be  guilty  as  charged  and 
he  was  sentenced  to  natural  life  imprisonment.  On  appeal,  the  defendant's  conviction  was 
affirmed.  The  defendant’s  first  post-conviction  petition  was  summarily  dismissed  by  the  trial  court 
as  being  frivolous  and  patently  without  merit.  A second  post-conviction  petition  was  also 
dismissed.  Then  on  January  25,  1 999,  the  defendant  filed  a motion  for  DNA  testing  pursuant  to 
section  116-3  of  the  Code  of  Criminal  Procedure.  The  trial  court  granted  the  motion  and  the 
defendant’s  bloodstained  sweater  and  other  clothes,  along  with  forensic  blood  samples  from  the 
defendant,  the  victims,  and  the  defendant’s  uncle,  another  suspect  in  the  killings,  were  sent  to  the 
Illinois  State  Police  Crime  Laboratory.  On  May  8,  2000,  a forensic  scientist  from  the  State  Police 
Crime  Laboratory  reported  that  DNA  extracted  from  the  defendant’s  sweater  was  consistent  with 
originating  from  the  defendant  and  from  one  other  unknown  contributor,  which  could  not  have 
been  the  victims  or  the  defendant’s  uncle.  No  other  blood  residue  was  found  on  any  of  the 
defendant’s  other  items  of  clothing. 

Thereafter,  on  September  29,  2000,  the  defendant  filed  a third  post-conviction  petition, 
contending  that  these  DNA  results  indicated  that  he  had  not  received  a fair  trial  because  the 
People  had  presented  false  testimony  from  their  scientific  experts  and  the  prosecutor  had  made 
false  arguments  to  the  defendant’s  jury.  The  People  filed  a motion  to  dismiss  the  defendant’s 
petition,  contending  that  the  DNA  evidence  was  not  exculpatory  and,  therefore,  the  defendant  had 
failed  to  demonstrate  any  prejudice  as  required  for  the  trial  court  to  consider  a successive  post- 
conviction petition.  Further,  the  prosecutor  noted  that  this  was  a case  of  first  impression  in  Illinois, 
i.e. , that  there  was  no  reported  cases  where  section  116-3  of  the  Code  of  Criminal  Procedure  had 
been  used  to  bring  a successive  post-conviction  petition. 

The  trial  court,  after  a hearing,  dismissed  the  defendant’s  petition  and  concluded  that  the 
defendant  had  not  made  an  affirmative  showing  of  evidence  that  was  of  such  conclusive  character 
that  it  was  likely  to  change  the  outcome  of  his  trial.  According  to  the  trial  court,  the  negative  match 
to  the  victim’s  blood  on  the  defendant’s  clothes  did  not  exonerate  the  defendant.  Further,  that 
negative  match  did  not  provide  sufficient  evidence  to  override  the  testimony  of  the  witnesses  at 
the  defendant’s  trial  and  his  own  confession.  Accordingly,  the  trial  court  dismissed  the  defendant’s 
petition  and  denied  his  motion  for  a new  trial.  This  appeal  followed. 
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ARGUMENT:  Before  the  appellate  court,  the  defendant  argued  that  the  trial  court  erred  in 

dismissing  his  post-conviction  petition  because  the  new  DNA  evidence  did  demonstrate  that  the 
result  of  his  trial  would  have  been  different.  Conversely,  the  People  argued  that  the  new  DNA 
evidence  did  not  exculpate  the  defendant  because  his  conviction  was  not  dependent  solely  upon 
the  blood  evidence.  The  blood  evidence  was  only  one  fact  considered  by  the  defendant’s  jury 
Consequently,  even  without  the  blood  evidence,  the  evidence  against  the  defendant  would  still 
have  been  overwhelming. 

OPINION:  The  issue  before  this  Court  was  what  legal  significance  does  the  DNA  test  results 
have  on  the  trial  court's  post-conviction  proceedings.  The  answer  to  this  question  was  three-fold. 
First,  the  appellate  court  ruled  that  if  the  test  results  came  back  as  inculpatory  against  the 
defendant,  no  relief  would  be  available  for  the  defendant.  Second,  if  the  results  were  truly 
exculpatory  concerning  the  defendant,  the  defendant’s  conviction. should  be  vacated  and  the 
defendant  should  be  released,  or  some  other  similar  resolution  should  be  had.  The  third  result 
produced  the  toughest  solution  by  the  appellate  court.  If  the  test  results  neither  inculpate  nor 
exculpate  the  defendant,  i.e. , they  are  somewhere  in-between  or  they  are,  as  in  this  case,  simply 
a non-match,  the  trial  court  must  hold  a hearing  in  order  to  determine  the  outcome  of  the 
defendant’s  post-conviction  petition.  Specifically,  the  Court  ruled  that  once  DNA  testing  is  ordered 
and  the  results  are  at  least  partially  favorable  to  the  defendant,  an  evidentiary  hearing  is  necessary 
to  determine  the  legal  significance  of  the  test  results  because  such  results  would  make  a 
substantial  showing  of  a constitutional  violation.  In  other  words,  in  a situation  such  as  is  found  in 
this  case,  the  trial  court  was  obligated  to  hold  a hearing  in  order  to  determine  whether  the  test 
results  would  or  would  not  have  been  likely  to  have  changed  the  results  of  the  defendant  cause 
upon  retrial.  The  failure  of  the  trial  court  to  hold  this  type  of  hearing  in  this  case  was  error. 

Justices  Cahill  and  Garcia  concurred. 


JUDICIAL  CONDUCT  - - ISSUE:  Did  the  conduct  of  the  defendant’s  trial  judge  reveal  that  the 
judge  was  biased  against  the  defendant.  ANSWER:  Yes.  The  conduct  of  the  trial  judge  denied 
the  defendant  a fair  trial. 

People  v.  Crawford, III.  Dec. (1st  Dist. , No.  1-00-3672,  October  8,  2003)  Aggravated 

Criminal  Sexual  Assault  - - Reversed  and  Remanded. 

Justice  Hall  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  the  night  of  March  29,  1 999,  the  defendant  in  this  case,  55-year-old  Cecil  Crawford, 
picked  up  the  1 8-year-old  victim,  I.R.,  from  the  apartment  she  shared  with  her  mother.  (It  seems 
that  the  defendant  had  known  the  victim  since  she  was  a small  child  and  that  her  aunt  was  married 
to  the  defendant' s brother.)  They  traveled  to  a friend’s  apartment  where  they  sat  down  and  drank 
some  beer  and  smoked  cannabis.  According  to  the  victim,  at  about  3 a.m.,  she  realized  that  it  was 
getting  late  and  so  she  asked  the  defendant  to  call  her  a cab.  Instead  of  making  that  call,  the 
defendant  demanded  that  the  victim  take  off  her  clothes.  Wnen  she  refused,  the  defendant 
grabbed  her  by  the  neck,  pulled  her  into  a nearby  bedroom  and  sexually  assaulted  her. 
Eventually,  the  victim  was  able  to  call  the  police  and  report  the  assault.  When  the  police  arrived 
at  the  apartment,  the  victim  began  screaming  for  help.  The  police  entered  the  apartment  and 
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placed  the  defendant  under  arrest.  As  a consequence  of  these  alleged  facts,  the  defendant  was 
subsequently  charged  with  aggravated  criminal  sexual  assault. 

During  the  defendant’s  bench  trial,  while  the  counsel  for  the  defendant  was  giving  his 
closing  argument,  the  trial  judge  repeatedly  interrupted  the  defense  counsel.  He  repeatedly  asked 
the  counsel  questions  and  repeatedly  demanded  thatthe  counsel  explain  his  reasoning.  Following 
his  bench  trial,  the  defendant  was  found  to  be  guilty  as  charged.  The  trial  judge  then  sentenced 
the  defendant  to  18  years’  imprisonment.  This  appeal  followed. 

ARGUMENT:  Before  the  appellate  court  the  defendant  argued  that  the  conduct  of  the  trial  judge, 
in  repeatedly  interrupting  the  defense  counsel’s  closing  argument,  revealed  that  the  court  was 
biased  against  the  defendant  so  as  to  deny  him  a fair  trial.  Conversely,  the  People  argued  that 
the  defendant  could  not  complain  that  he  was  prejudiced  by.the  defense  counsel’s  failure  to 
complete  his  closing  argument  because  this  was  a bench  trial  and  evidence  of  the  defendant's 
guilt  was  overwhelming  . Therefore,  the  trial  court  had  the  discretion  to  refuse  to  hear  the 
counsel’s  argument.  Additionally,  the  People  argued  that  the  trial  judge  did  not  improperly  curtail 
the  defense  counsel’s  closing  argument  but  rather  merely  interrupted  the  counsel  only  to  clarify 
his  argument  and  to  prevent  the  misrepresentation  of  the  evidence.  Finally,  the  People  argued 
that  the  trial  court  did  not  pre-judge  the  merits  of  this  case  or  show  bias  toward  the  defendant 
because  the  judge’s  comments  were  made  during  closing  argument  and  not  during  the  taking  of 
■estimony. 

OPINION:  The  appellate  court  rejected  each  and  every  argument  of  the  People.  Initially, 

concerning  the  People’s  argument  that  the  trial  judge  had  the  discretion  to  refuse  to  hear  the 
defendant’s  closing  argument  because  this  was  a bench  trial,  the  Court  ruled  that  even  in  a bench 
trial,  a trial  court  does  not  have  the  discretion  to  deny  a defendant  his  right  to  make  a proper 
closing,  argument.  That  right  is  rooted  in  a defendant’s  Sixth  Amendment  right  to  counsel. 
Consequently,  the  defendant  in  this  case  was  entitled  to  make  a closing  argument  even  if  he  did 
elect  to  have  a bench  trial.  The  trial  court  erred  by  obstructing  the  defendant’s  closing  argument. 

Concerning  the  People’s  argument  that  trial  court  did  not  obstruct  the  defendant’s  closing, 
the  appellate  court  disagreed.  The  Court  ruled  that  the  trial  judge  clearly  was  not  merely  trying 
to  “clarify”  the  counsel's  argument.  According  to  the  appellate  court,  the  comments  of  the 
defendant’s  judge  was  more  in  the  form  of  a rebuttal  and  an  expression  of  the  trial  court’s 
opposition  to  the  counsel’s  argument.  Such  an  adversarial  position  on  the  part  of  the  defendant’s 
judge  could  not  simply  be  explained  as  an  attempt  to  understand  the  defendant’s  argument. 

Finally,  the  appellate  court  rejected  the  People’s  argument  that  the  conduct  of  the 
defendant’s  judge  did  not  signify  bias  against  the  defendant  on  his  part.  To  the  contrary,  the  Court 
ruled  that  the  conduct  and  comments  of  the  defendant’s  judge  clearly  revealed  that  he  had 
prejudged  the  defendant’s  case  and  that  he  was  biased  against  the  defendant.  Consequently,  the 
appellate  court  ruled  that  due  to  the  conduct  and  comments  of  the  defendant’s  judge  that  judge 
was  biased  against  the  defendant  and,  as  a result  of  that  bias,  the  defendant  was  denied  due 
process  and  a fair  trial.  The  Court  reasoned  that  if  it  were  to  rule  that  the  conduct  of  the  trial  court 
was  appropriate,  such  a ruling  would  render  the  defendant’s  right  to  a closing  argument  during  a 
bench  trial  almost  meaningless.  This  the  appellate  court  would  not  do. 

Justices  Hoffman  and  South  concurred. 
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SEARCH  AND  SEIZURE  - - ISSUE:  What  happens  when  the  People  fail  to  give  the  defendant 
a prompt  preliminary  hearing?  ANSWER:  The  suppression  of  all  statements  obtained  as  a result 
of  that  violation. 

People  v.  Willis, III.  Dec. (Is’  Dist. , No.  1-01-4170,  November  18,  2003)  Felony 

Criminal  Damage  to  Property  - - Reversed. 

Justice  Wolfson  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS  A fire  occurred  in  a Chicago  Heights  apartment  and  as  a consequence  of  that  fire  the 
victim  in  this  case,  Morgan  Beauchamp,  died  of  smoke  inhalation.  After  an  investigation,  the 
police  determined  that  the  defendant  in  this  case,  Roy  M.  Willis,  was  their  prime  suspect.  On  July 
13,  1999,  two  police  detectives  traveled  to  the  home  of  the  defendant  and  asked  if  he  would 
accompany  them  down  to  the  police  station  for  questioning.  The  defendant  agreed  to  go  with  the 
police.  He  was  not  handcuffed  and  he  rode  in  the  back  seat  of  an  unmarked  police  car.  Once  at 
the  station  the  defendant  was  placed  in  an  interview  room  and  he  was  read  his  Miranda  rights. 
He  agreed  to  waive  those  rights  and  he  signed  a paper  that  stated  the  following:  “I,  Roy  M.  Willis, 
now  being  held  in  custody  by  the  Chicago  Heights  Police  Department  state  that  upon  my  arrival 
and  detention  I was  immediately  informed  of  my  Constitutional  Rights  as  follows:  ***.”  It  was  then 
4:10  pm.  At  about  5 p.m.  on  July  16,  1999,  73  hours  after  the  defendant  was  first  interrogated, 
the  defendant  signed  a statement  implicating  himself  in  the  death  of  the  victim.  The  next  morning, 
at  7:30  a m.,  almost  89  hours  after  his  initial  interrogation,  the  police  presented  the  defendant  to 
a magistrate  for  a bond  hearing.  Based  upon  this  confession  and  other  evidence,  the  defendant 
was  charged  with  felony  criminal  damage  to  property. 

Prior  to  his  trial,  the  defendant  moved  to  suppress  his  statements.  The  trial  court  denied 
the  defendant’s  motion.  The  court  found  that  the  police  had  probable  cause  to  arrest  the 
defendant  and  that  he  had  voluntarily  made  his  statement.  Following  a jury  trial,  the  defendant 
was  found  to  be  guilty  as  charged.  This  appeal  followed. 

ARGUMENT:  The  defendant  argued  that  the  police  lacked  sufficient  probable  cause  to  justify 
his  arrest. 

OPINION:  The  first  issue  addressed  by  the  appellate  court  was  whether,  under  these 

circumstances,  the  defendant  was  in  custody.  The  Court  noted  that  the  defendant  had  voluntarily 
accompanied  the  police  down  to  the  police  station.  However,  once  at  the  station,  the  police  had 
the  defendant  sign  a Miranda  form  which  stated  that  the  defendant  was  “now  being  held  in 
custody”  and  that  upon  his  “arrival  and  detention,"  he  was  informed  of  his  Miranda  rights. 
According  to  the  appellate  court,  based  upon  this  form,  a reasonable  person  in  the  position  of  the 
defendant  would  not  have  believed  that  he  was  free  to  terminate  the  questioning  and  leave  the 
police  station.  Consequently,  the  appellate  court  determined  that  the  defendant  was,  in  fact,  in 
custody  at  the  police  station.  Further,  the  Court  ruled  that  the  facts  known  to  the  police  at  the  time 
they  placed  the  defendant  in  custody  was  sufficient  to  constitute  probable  cause. 

ARGUMENT:  Additionally,  the  defendant  argued  that  his  due  process  rights  were  violated  when 
the  police  held  him  for  more  than  eighty-seven  hours  before  providing  him  with  a preliminary 
hearing.  Specifically,  the  defendant  argued  that  during  this  extended  detention  he  gave 
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inculpatory  statements  to  the  police.  These  statements  were  involuntary  as  a result  of  his  due 
process  rights  violation. 

OPINION:  Citing  the  case  of  County  of  Riverside  v.  McLaughlin.  500  U.  S.  44,  114  L.  Ed.  2d  49, 
111  S.  Ct.  1161  (1991),  the  appellate  court  ruled  that  a suspect  is  entitled  to  be  brought  before  a 
magistrate  no  more  than  48  hours  after  his  arrest.  In  this  case,  the  defendant  was  detained  for 
73  hours  before  he  was  questioned.  During  that  questioning,  the  defendant  gave  incriminating 
statements.  Only  fourteen  hours  later  was  the  defendant  first  brought  before  a judge.  As  a 
consequence  of  these  facts,  the  appellate  court  ruled  that  the  defendant’s  McLaughlin  rights  were 
clearly  violated.  The  true  issue  in  this  case  was  what  was  the  proper  remedy  for  this  violation. 

The  appellate  court  first  noted  that  no  Illinois  case  has  ever  decided  this  issue.  It  decided 
that  it  would.  Not  too  surprisingly,  the  appellate  court  determined  that  the  only  true  remedy 
available  in  cases  such  as  this  was  the  application  of  the  exclusionary  rule  and  the  suppression 
of  the  defendant’s  statements  unless  the  People  could  show  that  the  defendant’s  confession  was 
“sufficiently  an  act  of  free  will  to  purge  the  primary  taint”  of  the  defendant’s  illegal  continued 
detention.  After  due  consideration,  the  appellate  court  ruled  that  the  People  could  point  to  no 
intervening  circumstances  that  were  sufficient  to  overcome  their  illegal  detention  of  the  defendant. 
Therefore,  the  defendant’s  confession  should  have  been  suppressed.  The  appellate  court  ordered 
the  defendant’s  conviction  reversed.  Additionally,  the  Court  ruled  that  since  the  remaining 
evidence  against  the  defendant  was  insufficient  to  support  a conviction,  there  was  no  need  to 
remand  this  cause  back  to  the  trial  court  for  further  proceedings. 

Justices  South  and  Hall  concurred. 


******************** 


SECOND  DISTRICT 


CONSTITUTIONALITY  OF  STATUTE  - - ISSUE:  Does  the  offense  of  Unlawful  Possession  of 
Counterfeit  Credit  Cards  contain  an  unconstitutional  mandatory  presumption?  ANSWER:  Yes. 
The  provision  that  presumes  intent  to  defraud  based  upon  the  possession  of  more  than  one 
counterfeit  card  was  found  to  be  unconstitutional. 

People  v.  Miles. III.  Dec. (2nd  Dist. , No.  2-02-0760,  November  13,  2003)  Possession 

of  Counterfeit  Credit  Cards  - - Reversed  and  Remanded. 

Justice  Hutchinson  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  March  29,  2002,  a local  police  officer  was  contacted  by  a police  detective  regarding 
a credit  card  fraud  investigation  at  a local  retail  establishment.  The  detective  asked  the  officer  to 
maintain  surveillance  of  a Dodge  Ram  van  and  its  occupants,  one  of  whom  was  the  defendant  in 
this  case,  Marcella  R.  Miles.  During  this  surveillance,  the  officer  saw  one  of  the  occupants  of  the 
car,  the  driver,  get  out  of  the  van  and  walk  to  the  edge  of  a parking  lot.  The  driver  went  to  the 
landscaped  area,  moved  a rock  and  some  mulch,  retrieved  a white  item  and  jumped  back  in  the 
van. 
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A traffic  violation  gave  the  officer  justification  for  stopping  the  van.  As  the  officer 
approached  the  van,  he  saw  the  defendant  move  toward  the  rear  of  the  vehicle  and  saw  her  "stuff 
a white  plastic  bag  with  blue  lettering  into  a hole  in  the  van’s  door  panel.  The  officer  then  ordered 
all  of  the  occupants  of  the  van  to  get  out.  He  then  retrieved  the  white  bag  he  had  seen  being 
stuffed  in  the  door  panel.  Inside  of  the  bag  the  officer  found  six  credit  cards.  They  were 
counterfeit. 

Based  upon  these  facts,  the  defendant  was  charged  with  the  unlawful  possession  of 
counterfeit  credit  cards  (720  ILCS  250/16).  Following  the  presentation  of  the  above  described 
evidence  and  the  parties  final  arguments,  the  trial  court  found  the  defendant  to  be  guilty  as 
charged.  With  respect  to  the  defendant’s  intent  to  defraud,  the  trial  court  stated:  “Why  does  a 
person  have  counterfeit  cards?  And  that's  why  the  statute  provides  it  is  prima  facie  evidence  that 
the  person  intended  to  defraud  if  they  possess  two  or.more  cards  which -have  been  counterfeited 
She  knowingly  possessed  those  cards.***"  The  defendant  then  brought  this  appeal. 

ARGUMENT:  The  defendant  argued  that  the  statute  under  which  she  was  convicted  was 

unconstitutional.  Specifically,  the  defendant  argued  that  the  second  sentence  of  section  16 
creates  an  unconstitutional  mandatory  presumption  of  the  intent  to  defraud  based  solely  upon  the 
possession  of  two  or  more  counterfeit  credit  cards.  Conversely,  the  People  argued  that  the  statute 
in  question  merely  created  a permissive  presumption  because  there  was  no  restraint  on  the  fact 
finder’s  ability  to  accept  or  reject  this  presumption  and  because  the  facts  in  this  case  giving  rise 
to  the  presumption  are  only  evidence  of  the  intent  to  defraud  to  be  considered  with  the  other 
evidence  presented  on  the  issue  of  intent. 

OPINION:  In  this  case  the  People  were  required  to  prove  that  the  defendant,  with  the  intent  to 

defraud,  counterfeited  a purported  credit  card  or  possessed  a purported  credit  card  knowing  that 
the  card  had  been  counterfeited.  Section  2.07  of  the  Act  provides  that  “intent  to  defraud”  means 
“an  intention  to  wrongfully  cause  another  to  assume,  create,  transfer,  alter  or  terminate  any  right, 
obligation  or  power  with  reference  to  any  person  or  property.”  In  the  opinion  of  the  appellate  court, 
the  trial  record  here,  including  the  People’s  closing  argument  and  the  trial  court’s  remarks,  reveal 
that  the  defendant’s  intent  to  defraud  was  established  only  by  the  People’s  evidence  showing  the 
defendant  possessing  six  counterfeit  credit  cards.  Consequently,  the  Court  ruled  that  the  People 
were  effectively  relieved  of  their  burden  of  proving  the  defendant’s  intent  to  defraud  beyond  a 
reasonable  doubt.  When  the  People  rested  their  case,  therefore,  the  burden  clearly  shifted  to  the 
defendant  to  prove,  for  example,  that  she  was  merely  holding  the  bag  and  had  no  knowledge  of 
its  contents  or  intent  to  defraud  any  person  or  credit  card  issuer. 

The  appellate  court  ruled  that  the  placement  of  such  an  evidentiary  burden  upon  a 
defendant  is  always  unconstitutional.  Consequently,  the  Court  agreed  with  the  defendant  and 
ruled  that  the  second  sentence  of  section  16  of  the  Illinois  Credit  Card  and  Debit  Card  Act  created 
an  unconstitutional  mandatory  presumption  of  intent  to  defraud.  However,  the  appellate  court  also 
ruled  that  this  section  sentence  was  severable  for  the  rest  of  that  section.  Therefore,  the  Court 
ruled  that  while  the  section  sentence  of  Section  16  was  unconstitutional,  the  rest  of  that  section 
was  still  valid  and  enforceable.  Based  upon  this  finding  and  the  fact  that  sufficient  evidence  was 
introduced  to  support  the  defendant’s  conviction,  the  appellate  court  remanded  this  cause  back 
to  the  trial  court  for  a new  trial. 

Justice  Byrne  and  Gilleran  Johnson  concurred. 
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REASONABLE  DOUBT  - - ISSUE:  Did  the  People  present  sufficient  evidence  to  sustain  the 
defendant’s  conviction  for  the  offense  of  Unlawful  Possession  of  a Controlled  Substance? 
ANSWER:  Yes.  According  to  the  appellate  court,  sufficient  evidence  was  introduced. 

TRIAL  PROCEDURE  - - ISSUE:  Was  the  defendant  denied  due  process  and  a fair  trial  based 
upon  the  cumulative  effect  of  numerous  trial  errors?  ANSWER:  Yes.  According  to  the  appellate 
court,  “justice  and  fundamental  fairness”  required  that  the  defendant  receive  a new  trial. 

People  v.  Eqhan, III.  Dec. (2nd  Dist. , No.  1-02-0692,  November  13,  2003)  Unlawful 

Possession  of  Less  Than  15  Grams  of  Cocaine  - - Reversed  and  Remanded. 

Justice  Hutchinson  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  the  afternoon  of  July  10,  2001,  three  police  officers  (Walters,  Owens  and  Edson) 
entered  an  apartment  complex  parking  lot  in  an  unmarked  squad  car.  The  officers  had  previously 
made  several  drug  arrests  in  the  complex  and  were  patrolling  for  “suspicious  activity  and  narcotic 
activity.”  As  the  officers  were  driving,  they  noticed  the  defendant,  John  Eghan,  and  a man  by  the 
name  of  Douglas  Anderson  “moving  around”  outside  of  a vehicle.  No  other  persons  were  seen 
in  or  around  the  parking  lot.  One  of  the  officers  called  out  to  the  defendant  “John,  what  are  you 
doing?”  They  then  noticed  that  the  defendant  had  a beer  can  in  his  hand.  As  the  officers 
watched,  the  defendant  walked  to  the  front  of  a vehicle  that  he  had  been  standing  near.  He 
walked  past  the  officers  and  toward  the  other  side  of  the  parking  lot.  The  police  earthen  executed 
a U-turn  so  that  the  officers  could  maintain  their  visual  contact  with  the  defendant.  The  officers 
then  got  out  of  their  car  and  called  for  the  defendant  to  come  to  them.  Rather  than  obeying  the 
officers,  the  defendant  walked  up  to  a nearby  pick-up  truck.  According  to  the  police,  the 
defendant  paused  behind  the  truck  for  three  to  five  seconds  and  then  walked  away.  The  police 
then  walked  up  to  the  truck  and  discovered  a plastic  bag  containing  3.14  grams  of  cocaine  on  the 
rear  bumper  of  the  truck.  The  defendant  was  immediately  placed  under  arrest  and  transported 
to  the  police  station. 

Once  at  the  police  station  the  defendant  was  interrogated  and  he  denied  any  knowledge 
of  the  bag  or  its  contents.  The  police  then  asked  the  defendant  to  undergo  a blood  test  in  order 
to  determine  whether  the  defendant  had  any  cocaine  in  his  system.  The  defendant  stated  that 
while  he  might  have  cannabis  in  his  system,  he  had  not  taken  any  cocaine.  However,  he  refused 
the  offer  of  the  police  to  undergo  a blood  test. 

Based  upon  these  facts,  the  defendant  was  charged  with  the  unlawful  possession  of 
cocaine.  He  was  found  guilty  and  he  received  24  months’  probation.  This  appeal  followed. 

ARGUMENT:  Initially,  the  defendant  argued  that  the  People  failed  to  prove  that  he  illegally 

possessed  the  cocaine  beyond  a reasonable  doubt.  Specifically,  the  defendant  argued  that  the 
People  failed  to  prove  that  the  bag  of  cocaine  the  police  found  on  the  truck  bumper  was  ever  in 
his  immediate  and  exclusive  control. 

OPINION:  The  appellate  court  disagreed  with  the  defendant  and  ruled  that  based  upon  the 

evidence  introduced  in  this  case  a rational  jury  could  have  found  that  the  People  had  proven  the 
elements  of  the  defendant’s  offense  beyond  a reasonable  doubt.  The  Court  reasoned  that  the 
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testimony  of  the  police  in  this  case  was  sufficient  to  prove  that  the  defendant  knew  of  the  presence 
of  the  drugs  and  that  he  had  exercised  dominion  and  control  over  those  drugs.  As  such,  the 
defendant  was  properly  found  guilty  beyond  a reasonable  doubt. 

ARGUMENT:  Alternatively,  the  defendant  argued  that  he  was  denied  a fair  trial  as  a result  of  the 
cumulative  prejudicial  effect  of  the  admission  of  improper  evidence  during  his  trial  and  the 
improper  closing  argument  of  the  prosecutor. 

OPINION:  The  appellate  court,  in  effect,  agreed  with  the  defendant  that  he  had  been  denied  a 
fair  trial  due  to  the  cumulative  prejudicial  effect  of  the  trial  errors  in  this  case.  Specifically,  the 
Court  first  ruled  that  the  admission  of  evidence  that  the  defendant  had  refused  to  undergo  a drug 
test  was  fundamentally  unfair  and  prejudicial  to  the  defendant.  Further,  the  Court  ruled  that  the 
trial  court  abused  its  discretion  when  it  allowed  the  People  to  elicit  testimony  that  the  police  were 
acquainted  with  the  defendant.  Finally,  the  appellate  court  ruled  that  the  defendant  was  prejudiced 
by  the  prosecutor’s  comments  during  closing  argument  that  the  defendant  had  stood  behind  the 
car  “making  some  sort  of  movement  with  his  feet  that  was  indicative  of  someone  reaching  into  a 
pocket  and  getting  something  out.”  This  statement  was  made  despite  the  trial  court’s  earlier  ruling 
that  such  evidence  was  inadmissible.  According  to  the  appellate  court,  the  cumulative  effect  of 
all  of  these  errors  deprived  the  defendant  of  a fair  trial  and  mandated  that  the  defendant  receive 
a new  trial. 

Justices  Grometer  and  Kapala  concurred. 


SEARCH  AND  SEIZURE  - - ISSUE:  Did  the  police  in  this  case  violate  the  defendant’s  Fourth 
Amendment  rights  when  they  asked  the  defendant  for  consent  to  search  her  car?  ANSWER: 
Yes.  This  case  is  added  to  a growing  line  of  cases  that  severely  restrict  the  ability  of  the  police 
to  request  consent  to  search  a vehicle  either  during  or  after  a traffic  stop. 

People  v.  Marunqo, III.  Dec. (2nd  Dist.,  No.  2-02-1069  & 1070  cons.,  November  21, 

2003)  Suppression  of  Evidence  - - Affirmed. 

Justice  Byrne  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  The  defendant  in  this  case,  Octaviano  Marungo,  seems  to  have  been  hit  with  an 

extremely  bad  (or  good,  depending  upon  your  point  of  view)  stretch  of  luck.  On  November  1 1 , 
2001 , the  defendant  was  driving  his  car  when  he  failed  to  come  to  a complete  stop  at  a stop  sign. 
A nearby  police  officer  witnessed  this  Vehicle  Code  infraction  and  pulled  the  defendant  over.  An 
investigation  revealed  that  the  defendant  was  not  wanted  for  anything  and  his  papers  were  in 
order.  As  the  officer  began  to  write  the  defendant  two  tickets,  he  asked  the  defendant  if  there  was 
anything  illegal  in  his  car.  The  defendant  responded  no,  and  the  officer  then  asked  for  consent 
to  search.  The  defendant  granted  the  officer  permission  and  a loaded  handgun  was  found  under 
the  driver’s  seat.  Based  upon  these  facts  the  defendant  was  arrested  and  charged  with  the 
unlawful  use  of  a firearm. 

On  December  15,  2001,  the  defendant  was  again  driving  and  this  time  the  defendant 
allegedly  failed  to  signal  for  a turn.  Again  a police  officer  witnessed  the  defendant’s  Vehicle  Code 


18 


Justices  Hutchinson  and  Gilleran  Johnson  concurred. 


******************** 


THIRD  DISTRICT 


ACCOUNTABILITY  - - ISSUE:  Was  the  defendant  properly  found  to  be  accountable  for  multiple 
murders  that  occurred  during  an  attempted  armed  robbery?  ANSWER:  Yes.  The  facts  of  this 
case  justified  such  a finding. 

SENTENCING  - - ISSUE:  Was  a sentence  of  natural  life  imprisonment  appropriate  as  a 

consequence  of  convictions  for  multiple  murders  based  upon  accountability?  ANSWER:  Yes. 
According  to  the  appellate  court,  a sentence  of  natural  life  imprisonment  was  appropriate  under 
these  circumstances. 

People  v.  Johns, III.  Dec. (3rd  Dist. , No.  3-01-0629,  December  22,  2003)  Felony 

Murders  - - Affirmed. 

Justice  Schmidt  delivered  the  Opinion  of  a majority  of  the  Court. 

FACTS:  On  March  1,  2000,  the  defendant  in  this  case,  Dwaine  Johns,  and  two  friends,  Jarvis 
Jackson  and  Derrick  Echols,  decided  to  “collect  some  money”  from  a local  drug  dealer.  The  three 
men  rode  to.the  dealer’s  house  and  kicked  in  its  door.  Inside  was  the  dealer,  Michael  Douglas, 
and  his  girlfriend,  Bertha  Diaz.  Jackson  then  pulled  a gun,  pointed  it  at  Douglas  and  demanded 
to  know  where  “the  shit”  was.  The  dealer  responded  that  “it”  was  at  his  mother’s  house.  Jackson 
then  took  Douglas  upstairs  and  returned  with  a second  gun.  He  handed  the  second  gun  to  the 
defendant  and  told  him  to  stay  with  Diaz  while  Jackson  and  Echols  took  Douglas  to  get  “the  shit.” 
The  defendant  did  as  he  was  told  and  remained  in  the  dealer’s  house  with  Diaz  while  Jackson  and 
Echols  accompanied  Douglas  to  his  mother’s  house.  Once  outside  of  the  house,  Douglas  made 
a break  for  it.  Unfortunately,  he  was  not  fast  enough.  Jackson  shot  him  dead. 

Jackson  and  Echols  then  returned  to  the  dealer’s  house  and  told  the  defendant  to  go  get 
their  car.  Again  the  defendant  did  as  he  was  told.  As  the  defendant  was  getting  the  car,  Jackson 
shot  Diaz  to  death.  Based  upon  these  facts,  the  defendant  was  charged  with  two  counts  of  felony 
murder  based  upon  a theory  of  accountability.  Following  a jury  trial,  the  defendant  was  found 
guilty  on  both  counts.  He  was  subsequently  sentenced  to  a term  of  natural  life  imprisonment.  The 
defendant's  post-trial  motions  were  denied  and  this  appeal  followed. 

ARGUMENT:  The  defendant  initially  argued  that  the  People  had  failed  to  prove  him  guilty  of  the 
felony  murder  of  Douglas  based  upon  the  theory  of  accountability  because  the  People  failed  to 
prove  that  he  intended  to  promote  or  facilitate  the  robbery  or  attempted  robbery  of  the  drug  dealer. 
Conversely,  the  People  argued  that  sufficient  evidence  was  introduced  to  show  that  the  defendant 
knew  about  the  plan  to  rob  the  dealer,  and  the  murders  would  not  have  occurred  but  for  the 
defendant’s  conduct. 
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OPINION:  The  appellate  court  noted  that  in  order  to  prove  an  offense  based  on  accountability, 
the  People  must  prove  that,  either  before  or  during  the  commission  of  an  offense,  the  defendant 
solicited,  aided,  abetted,  agreed  or  attempted  to  aid  another  in  the  planning  and  commission  of 
the  offense.  In  this  case  the  Court  ruled  that  the  defendant  held  Diaz  while  his  cohorts  attempted 
to  rob  Douglas.  After  this  attempted  robbery,  the  defendant  left  with  his  cohorts  and  even  took 
possession  of  the  murder  weapon.  Rather  than  turn  the  gun  over  to  the  police,  he  returned  it  to 
the  shooter.  According  to  the  appellate  court,  this  evidence  was  more  than  sufficient  to  prove  that 
the  defendant  was  accountable  for  the  felony  murder  of  Douglas. 

ARGUMENT:  The  defendant  also  argued  that  the  People  had  failed  to  prove  him  guilty  of  the 
felony  murder  of  Diaz  based  upon  the  theory  of  accountability  because  the  robbery  or  attempted 
robbery  of  Douglas  had  ended  when  Jackson  executed  Diaz. 

OPINION:  The  appellate  court  rejected  this  argument  of  the  defendant  and  ruled  that  in  this  case 
the  defendant  held  Diaz  at  gunpoint  for  forty-five  minutes  while  the  attempted  robbery  was 
committed.  The  Court  noted  that  this  use  of  force  by  the  defendant  was  just  as  significant  as  was 
the  force  used  by  Jackson  against  Douglas.  Furthermore,  contrary  to  the  argument  of  the 
defendant,  the  attempted  robbery  did  not  end  merely  when  Douglas  was  shot  to  death.  Rather, 
the  robbery  was  still  ongoing  when  the  defendants  attempted  to  make  their  escape.  Diaz  was 
killed  during  this  attempted  escape.  Consequently,  the  defendant  was  held  to  be  accountable  for 
the  death  for  Diaz. 

ARGUMENT:  Finally,  the  defendant  argued  that  his  natural  life  sentence  was  unconstitutional 
because  it  violated  the  due  process  and  proportionate  penalties  clauses  of  the  United  States 
Constitution. 

i 

OPINION:  The  appellate  court  again  disagreed  with  the  defendant  and  ruled  that  the  statute  in 
question  does  remedy  the  evil  that  the  Legislature  intended  and  the  imposition  of  the  natural  life 
sentence  as  applied  to  the  defendant  in  this  case  did  not  violate  his  due  process  rights. 

Justice  Lytton  concurred. 

Justice  McDade  concurred  in  part  and  dissented  in  part.  Specifically,  the  Justice  did  not 
agree  that  the  defendant  was  accountable  for  the  death  of  Bertha  Diaz. 


★ ★★★★★★★★★★★★★★★★★★★ 


FOURTH  DISTRICT 


COUNSEL  (Conflict  of  Interest)  - - ISSUE:  Did  the  defendant’s  counsel  suffer  from  a per  se 
conflict  of  interest  due  to  his  past  representation  of  a key  witness  for  the  People  in  this  case? 
ANSWER:  No.  According  to  the  appellate  court,  the  prior  representation  of  the  witness  by  the 
defendant’s  counsel  did  not  create  a ger  se  conflict  of  interest. 
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JURY  INSTRUCTIONS  - - ISSUE:  Was  the  defendant  entitled  to  a mistake  of  fact  jury 

instruction?  ANSWER:  No.  The  defendant  failed  to  provide  sufficient  support  for  such  an 
instruction. 

People  v.  Probst. III.  Dec. (4th  Dist.,  No.  4-02-0420,  November  21,  2003)  Unlawful 

Delivery  of  Cannabis  - - Affirmed. 

Justice  McCullough  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  The  police  were  conducting  an  ongoing  investigation  of  drug  activity  at  a house  in 

Jerseyville,  at  the  home  of  Dennis  E.  Probst  and  Debbie  White.  The  neighbors  had  been 
complaining  about  the  amount  of  traffic  in  and  out  of  their  residence.  The  investigation  had  not 
progressed  well  until  the  local  drug  task  force  provided  the  police  with  Danny  Moore.  It  seems  that 
Moore  wanted  to  get  a couple  of  traffic  tickets  removed  from  his  record.  He  was  willing  to  help  the 
police  in  their  investigation  of  Probst  and  White  in  exchange  for  some  help  with  those  tickets. 
Moore,  who  had  previously  worked  with  the  task  force  as  an  informant,  called  White  and  asked 
her  if  she  had  any  cannabis  for  sale.  She  indicated  that  she  would  have  some  the  next  day. 
Moore  and  White  arranged  to  meet.  Prior  to  their  meeting,  the  police  strip  searched  Moore  and 
gave  him  $280  in  marked  currency.  Moore  was  wired  and  he  eventually  went  to  the  home  of 
Probst  and  White  where  he  was  heard  purchasing  cannabis.  Both  Probst  and  White  were  present 
at  the  time.  At  total  of  53.6  grams  of  cannabis  was  purchased  by  Moore. 

Based  upon  this  evidence,  the  defendant  was  arrested  and  charged  with  the  unlawful 
delivery  of  cannabis.  During  the  defendant’s  trial  an  interesting  set  of  facts  arose.  It  seems  that 
Moore  had  previously  dated  Angel  White,  the  daughter  of  Debbie  White  and  the  step-daughter  of 
the  defendant.  During  that  time,  the  defendant  had  accused  Moore  of  stealing  $300  from  him. 
Moore  admitted  that  he  had  been  accused  of  this  theft  but  he  argued  that  those  accusations  were 
never  proved.  To  make  matters  even  more  confused,  on  the  day  of  the  defendant’s  trial,  the 
counsel  for  the  defendant  notified  the  trial  court  that  a potential  conflict  of  interest  existed  in  that 
he  (the  counsel)  had  previously  represented  Moore,  the  People’s  star  witness  and  undercover 
informant,  at  a sentencing  hearing  on  a burglary  conviction.  After  conducting  a hearing  on  this 
problem,  the  trial  judge  accepted  the  defendant's  waiver  of  this  conflict  and  the  defendant’s  trial 
proceeded.  He  was  found  to  be  guilty  as  charged  and  this  appeal  followed. 

ARGUMENT:  Initially,  the  defendant  argued  that  he  had  been  denied  a fair  trial  due  to  the  per 
se  conflict  of  interest  that  his  trial  counsel  suffered  from  due  to  his  past  representation  of  Danny 
Moore. 

OPINION:  The  appellate  court  noted  that  in  this  case  the  defendant  was  unable  to  prove  that  any 
per  se  conflict  of  interest  existed.  Specifically,  the  Court  noted  that  the  counsel’s  previous 
representation  of  Moore  neither  concerned  nor  was  relevant  to  the  defendant’s  trial.  In  fact,  all 
the  defendant  could  argue  was  a mere  speculative  chain  of  events  that  were  so  distant  and 
attenuated  in  relation  to  the  sentencing  on  the  former  conviction  as  to  be  virtually  unrelated.  Thus, 
the  appellate  court  ruled  that  no  per  se  conflict  of  interest  existed.  Further,  the  defendant  failed 
to  argue  that  an  actual  conflict  of  interest  existed.  The  Court  ruled  that  the  defendant  suffered  no 
prejudice  as  a result  of  his  counsel’s  prior  representation  of  the  People’s  key  witness  in  a prior, 
unrelated  case.  Consequently  no  error  occurred. 
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ARGUMENT:  The  defendant  also  argued  that  he  had  been  denied  a fair  trial  when  the  trial  judge 
refused  to  instruct  his  jury  on  the  affirmative  defense  of  mistake  of  fact.  The  defendant  argued 
that  he  believed  that  the  defendant  was  merely  returning  the  money  he  had  previously  stolen 

OPINION:  The  appellate  court  rejected  this  argument  by  noting  that  the  defendant  failed  to  provide 
a transcript  of  his  jury  instructions  conference.  Consequently,  the  Court  was  unable  to  rule  upon 
the  defendant’s  argument.  Further,  the  record  that  was  available  showed  only  the  defendant’s 
testimony  to  support  his  mistake  of  fact  argument.  This,  the  appellate  court  ruled,  was  insufficient 
to  justify  such  a jury  instruction. 

Justices  Myerscough  and  Turner  concurred. 


JURY  TRIAL  - - ISSUE:  Did  the  defendant  waive  a jury  trial  under  these  circumstances? 
ANSWER:  Yes.  According  to  the  appellate  court,  the  defendant  waived  his  right  to  a jury  trial 
prior  to  his  first  trial  and  failed  to  object  to  a bench  trial  prior  to  his  second  trial. 

REASONABLE  DOUBT  - - ISSUE:  Did  the  defendant’s  act  of  throwing  apple  juice  on  a 

corrections  officer  constitute  an  aggravated  battery?  ANSWER:  Yes. 

People  v.  Bracev. III.  Dec. (4th  Dist. , No.  4-02-0669,  December  10,  2003)  Aggravated 

Battery  - - Affirmed. 

Justice  Myerscough  delivered  the  Opinion  of  the  majority  of  the  Court. 

FACTS:  On  November  30,  2000,  John  Deal,  a corrections  officer,  was  escorting  an  inmate  at  the 
Pontiac  Correctional  Center  from  the  prison  library  back  to  his  cell.  As  he  passed  the  cell  of  the 
defendant  in  this  case,  Ernest  Bracey,  he  was  splashed  with  a liquid  substance  that  smelled  like 
apple  juice.  The  majority  of  the  substance  hit  the  inmate  Deal  was  escorting,  but  some  of  the 
substance  splashed  on  his  arm.  According  to  Deal,  this  incident  disturbed  him  because  he  wanted 
to  determine  whether  anything  harmful  was  in  the  substance  and  he  was  insulted  by  this  incident, 
which  was  something  that  did  not  occur  on  a regular  basis.  As  a consequence  of  his  conduct,  the 
defendant  was  charged  with  aggravated  battery  of  a correctional  officer. 

In  April  of  2002,  prior  to  his  trial,  the  defendant  waived  a jury.  The  trial  court  accepted  the 
defendant's  waiver  and  proceeded  with  a bench  trial.  At  that  trial,  the  People  presented  their 
evidence  and  the  counsel  for  the  defendant  informed  the  court  that  the  defendant  would  present 
no  evidence.  The  trial  court  then  found  the  defendant  to  be  guilty  as  charged  and  then  asked  the 
defendant  if  he  had  any  questions.  For  the  first  time,  the  defendant  stated  that  he  had  never 
stated  that  he  had  not  wanted  to  testify.  In  fact,  the  defendant  said  that  he  wanted  an  opportunity 
to  “tell  (his)  side  of  the  story.”  The  trial  judge  then  ruled  that  he  should  have  inquired  of  the 
defendant  whether  he  wanted  to  testify.  The  judge  then  vacated  the  defendant’s  guilty  finding  and 
set  the  matter  for  a new  trial  in  front  of  another  judge. 

On  July  17,  2002,  the  defendant’s  second  trial  commenced.  Prior  to  conducting  the  trial, 
the  judge  noted  for  the  record  that  the  parties  were  before  him  for  a bench  trial  and  he  verified  the 
defendant’s  prior  written  jury  trial  waiver.  Neither  the  prosecutor,  the  counsel  for  the  defendant 
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nor  the  defendant  commented  about  the  declaration  of  the  new  judge.  The  defendant's  trial  then 
proceeded  and  he  was  again  found  to  be  guilty  as  charged.  From  his  conviction  the  defendant 
brought  this  appeal. 

ARGUMENT:  The  defendant  first  argued  on  appeal  that  he  had  been  denied  his  right  to  a jury 
trial  when,  prior  to  his  second  trial,  he  had  not  again  been  given  an  opportunity  to  declare  whether 
he  wished  to  be  tried  by  a jury  or  by  the  judge.  Specifically,  the  defendant  argued  that  his  previous 
jury  trial  waiver  prior  to  his  first  trial  was  “expended”  when  the  trial  court  vacated  his  guilty  verdict. 
Since  the  defendant’s  second  trial  record  contained  no  written  jury  trial  waiver,  his  rights  had  been 
denied. 

OPINION:  The  appellate  court  ruled  that  the  trial  record  in  this  case  demonstrated  that  the 

defendant  waived  his  right  to  a jury  trial  during  his  first  trial. . At  the  beginning  of  his  second  trial, 
the  defendant’s  counsel  and  the  prosecutor  both  informed  the  trial  court  that  nothing  further 
needed  to  be  addressed.  The  defendant  was  present  at  and  participated  in  his  second  trial.  He 
never  voiced  an  objection.  The  appellate  court  ruled  that  while  it  was  a better  practice  for  the  trial 
court  to  have  confirmed  the  defendant’s  jury  waiver  prior  to  his  second  trial,  under  the 
circumstances  of  this  case,  the  defendant  was  not  denied  his  right  to  a jury  trial. 

ARGUMENT:  Alternatively,  the  defendant  argued  that  the  People  in  this  case  had  failed  to 

introduce  sufficient  evidence  to  sustain  his  conviction  of  the  aggravated  battery  of  a correctional 
officer.  The  defendant  argued  that  the  victim  was  accidentally  splashed  with  apple  juice.  This 
conduct  was  insufficient  to  constitute  the  "insulting  or  provoking  physical  contact”  required  by  the 
aggravated  battery  statute. 

OPINION:  The  appellate  court  noted  that  the  defendant  intentionally  threw  apple  juice  at  a fellow 
inmate  and  in  so  doing  he  struck  a correctional  officer.  Further,  the  defendant  admitted  that  he 
knew  that  the  other  inmate  would  be  accompanied  by  the  officer.  Underthese  circumstances,  the 
appellate  court  concluded  that  the  defendant  was  responsible  for  the  consequences  of  his 
conduct.  Since  he  knew  that  it  was  likely  that  the  accompanying  officer  would  get  splashed,  the 
defendant  then  was  properly  held  responsible  for  the  act.  Further,  the  appellate  court  ruled  that 
while  it  could  envision  situations  where  the  throwing  of  apple  juice  might  not  constitute  insulting 
or  provoking  behavior,  this  was  not  one  of  those  cases.  The  victim  did  not  know  what  was  thrown 
on  him.  This  provided  the  basis  for  the  defendant’s  conviction  for  aggravated  battery. 

Justice  Steigmann  concurred. 

Justice  Knecht  dissented  and  maintained  that  the  defendant  in  this  case  did  not  waive  his 
right  to  a jury  trial  prior  to  his  second  trial. 


SENTENCING  - - ISSUE:  Did  the  conduct  of  the  trial  court  during  the  defendant’s  sentencing 
hearing  result  in  an  abuse  of  the  trial  court’s  discretion  when  it  sentenced  the  defendant? 
ANSWER:  Yes.  According  to  the  majority  of  the  appellate  court,  the  conduct  was  coercive  and 
impaired  the  defendant’s  right  to  remain  silent. 

People  v.  Swank. III.  Dec. (4th  Dist. , No.  4-01-0970,  December  5,  2003)  Burglary  - - 

Sentence  vacated  and  cause  remanded  for  re-sentencing. 
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Justice  Cook  delivered  the  Opinion  of  the  majority  of  the  Court. 

EA?T§:  defendant  in  this  case.  Christopher  D.  Swank,  seems  to  have  had  a serious  drua 

problem.  On  he  day  in  question,  the  defendant's  girlfriend  came  home  and  found  that  someone 
had  broken  into  her  house  and  stolen  her  television  and  VCR.  She  confronted  the  defendant  with 
this  fact  and  he  admitted  crawling  in  through  an  unlocked  kitchen  window  and  stealing  the  victim  s 

Ph°P  a *hen,paw"ed  those  i,ems  Based  aPon  these  facts,  the  defendant  was  arrested  and 
charged  with  burglary.  He  pled  guilty  and.  after  a hearing,  the  trial  court  accepted  the  defendant's 
open  guilty  plea.  The  court  then  ordered  that  the  defendant  submit  to  a blood  test  that  day  and 
the  defendant  informed  the  court  that  he  had  used  cannabis  while  out  on  bond  in  this  case  A date 
for  the  defendant’s  sentencing  was  set. 


The  defendant  failed  to  appear  for  his  sentencing  hearingand  the  trial  court  issued  a bench 
warrant  Subsequently,  the  defendant  was  discovered  in  Indiana  where  he  had  been  charqed  and 
pled  guilty  to  retail  theft.  The  defendant  was  brought  back  from  Indiana  and  a sentencing  heannq 
was  held.  At  that  hearing,  the  defendant  admitted  that  in  addition  to  his  Indiana  conviction  he  had 
recently  pled  guilty  to  retail  theft  in  McLean  County.  Additionally,  the  defendant  argued’ that  he 
had  a severe  problem  with  cannabis.  This  was  where  the  trouble  started.  After  the  People 
recommended  30  months  of  probation  as  an  appropriate  sentence  for  the  defendant  and  after  the 
counsel  for  the  defendant  concurred  with  this  recommendation,  the  trial  judge  began  questioning 
the  defendant.  He  repeatedly  demanded  that  the  defendant  reveal  the  person  from  whom  he  had 
been  purchasing  his  illegal  drugs.  When  the  defendant  refused  to  reveal  the  name  of  his  dealer, 
the  trial  judge  accused  him  of  attempting  to  protect  his  drug  sources  so  that  he  would  again  be 
able  to  obtain  illegal  drugs  after  his  sentence  had  been  served.  The  trial  judge  repeatedly 
informed  the  defendant  that  if  he  did  not  cooperate,  the  judge  would  hold  it  against  the  defendant 
and  if  the  defendant  did  not  reveal  the  name  of  his  supplier,  the  judge  would  “look  at  a prison 
sentence,  a significant  number  of  years."  The  defendant  never  did  inform  the  trial  judge  of  the 
name  and  address  of  his  drug  supplier  and  the  trial  judge  sentenced  the  defendant  to  four  and 
one-half  years  in  prison.  From  this  sentence  the  defendant  brought  this  appeal. 

ARGUMENT:  The  defendant  argued  that  the  trial  court  abused  its  discretion  when  it  sentenced 
him  to  prison.  Specifically,  the  defendant  argued  that  the  trial  court  improperly  attempted  to  force 
the  defendant  to  incriminate  himself  in  other,  uncharged  criminal  offenses  under  the  threat  of  an 
increased  sentence  in  this  case. 


OPINION:  The  appellate  court  agreed  with  the  defendant  and  ruled  that  in  cases  such  as  this, 
a sentencing  court  cannot  force  a defendant,  who  has  pled  guilty  to  one  offense,  to  answer 
questions  about  another  offense.  In  this  case  the  trial  court  first  forced  the  defendant  to  speak 
about  whether  he  should  be  granted  probation  by  stating,  “You  stand  up  and  tell  me.”  Then,  after 
switching  topics  to  questions  about  the  defendant’s  drug  supplier,  the  trial  judge  said  “If  you  don’t 
tell  me,  then  I am  going  to  look  at  a prison  sentence,  a significant  number  of  years.”  In  the  opinion 
of  the  appellate  court,  the  trial  judge  s “coercion’’  here  impaired  the  defendant’s  right  to  remain 
silent  about  his  past  criminal  conduct.  For  this  reason,  the  appellate  court  vacated  the  defendant’s 
conviction  and  this  case  was  remanded  back  to  the  trial  court  so  that  the  defendant  could  be  re- 
sentenced before  a different  trial  judge. 

Justice  Myerscough  concurred. 
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Justice  Steigmann  dissented  and  maintained  that  the  trial  court  merely  was  seeking 
information  about  the  defendant’s  rehabilitative  potential.  This  the  court  had  a right  to  do. 


******************** 


FIFTH  DISTRICT 


CHARGING  DOCUMENTS  - - ISSUE:  Was  the  defendant’s  information  defective  because  it  did 
not  specify  exactly  what  conduct  upon  which  his  charges  were  based?  ANSWER:  No.  The 
defendant’s  charging  document  was  sufficient  to  inform  him  of  his  alleged  illegal  conduct. 

CONSTITUTIONALITY  OF  STATUTE  - - ISSUE:  Was  the  offense  of  the  illegal  communication 
with  a child  in  a public  park  by  a child  sex  offender  unconstitutionally  vague.  ANSWER:  No. 
The  offense  did  not  lend  itself  to  arbitrary  and  discriminatory  enforcement. 

TRIAL  PROCEDURE  - - ISSUE:  Was  the  defendant  denied  his  right  to  a preliminary  hearing 
when  the  People  filed  a superceding  charging  document?  ANSWER:  No.  According  to  the 
appellate  court,  the  new  charges  in  the  superceding  information  arose  out  of  the  same  occurrence 
as  did  the  defendant’s  first  information. 

REASONABLE  DOUBT  - - ISSUE:  Did  the  People  present  sufficient  evidence  to  support  the 
defendant’s  conviction  for  the  offense  of  improper  approaching,  contacting,  or  communicating  with 
a child  within  a public  park  zone  by  a child  sex  offender?  ANSWER:  Yes.  Sufficient  evidence 
was  introduced. 

People  v.  Diestelhorst. III.  Dec. (5th  Dist. , No.  5-02-0218,  December  16,  2003)  Unlawful 

Communication  With  a Child  - - Affirmed. 

Justice  Goldenhersh  delivered  the  Opinion  of  the  unanimous  Court. 


FACTS:  On  April  29,  2001 , the  defendant  in  this  case,  Wesley  Diestelhorst,  drove  his  mother’s 
truck  to  a public  park  and  parked  it  near  a ball  diamond  where  a high  school  boys’  baseball  team 
was  holding  practice.  The  defendant  blasted  music  from  his  truck  as  he  watched  the  practice. 
He  shagged  foul  balls  and  kept  a running  commentary  going  with  the  players,  saying  such  things 
as  “that  was  beautiful”  and  “that’s  the  spot."  At  one  point,  a player  dropped  his  glove  in  order  to 
retrieve  a ball  that  had  gone  over  the  fence,  and  the  defendant  picked  up  the  glove,  forcing  the 
player  to  have  to  recover  his  glove  from  the  defendant.  All  of  this  would  have  been  perfectly  legal 
behavior  on  the  part  of  the  defendant  except  for  one  thing.  The  defendant  was  a convicted  child 
sex  offender. 

In  1985,  the  defendant  had  been  found  guilty  of  aggravated  criminal  sexual  assault  for 
sexually  penetrating  a male  child  under  the  age  of  1 3 and  three  counts  of  indecent  liberties  with 
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a child  for  performing  various  sex  acts  with  a female  child  under  the  age  of  1 6 He  was  sentenced 
to  20  years  in  prison  and  served  approximately  10  years.  In  1996,  the  defendant  was  convicted 
of  child  abduction  for  luring  or  attempting  to  lure  a child  under  the  age  of  16  years  into  a motor 
vehicle.  This  time  the  defendant  received  a three-year  sentence  in  the  DOC.  On  January  1. 
2000,  pursuant  to  section  1 1-9.4  of  the  Criminal  Code,  it  became  illegal  for  child  sex  offenders  to 
interact  with  children  in  pubic  parks. 

The  defendant  was  charged  with  violating  section  1 1-9.4.  Prior  to  his  trial,  the  defendant 
moved  to  dismiss  the  charges  pending  against  him  and  argued  that  the  statute  in  question  was 
unconstitutionally  vague  because  the  terms  “approach,”  “contact,"  and  “communicate"  were  not 
defined  by  the  statute.  The  trial  court  denied  the  defendant’s  motion.  Shortly  before  his  trial,  the 
prosecutor  filed  an  amended  information.  Previously,  the  defendant  had  only  been  charged  with 
one  count  of  communicating  with  a child.  Two  additional  counts  of  “approaching"  and  “contacting” 
a child  were  added.  No  preliminary  hearing  was  held  concerning  these  two  additional  counts. 
Following  a bench  trial,  the  defendant  was  found  to  be  guilty  of  all  three  counts.  The  second  two 
counts  were  considered  to  have  arisen  from  the  same  physical  act  and  so  the  defendant  was 
found  to  have  been  convicted  on  two  counts.  This  appeal  then  followed. 

ARGUMENT:  Initially,  the  defendant  argued  that  the  charges  against  him  were  fatally  defective 
because  they  only  alleged  the  conclusory  language  of  the  section  11-9.4,  rather  than  any 
particular  acts.  According  to  the  defendant,  without  further  specificity,  he  could  not  have  properly 
prepared  his  defense  or  have  protected  himself  from  future  prosecutions  arising  from  the  same 
conduct  for  which  he  was  found  guilty. 

OPINION:  The  appellate  court  rejected  the  argument  of  the  defendant  and  ruled  that  the 

information  in  this  case  was  couched  in  the  language  of  the  charging  statute.  The  Court  ruled  that 
this  was  sufficient  to  inform  the  defendant  of  the  precise  offenses  with  which  he  was  charged  and 
to  allow  him  to  prepare  a defense.  Moreover,  the  Court  ruled  that  the  information  did  clearly  state 
the  time  and  the  date  of  the  alleged  offenses  and,  therefore,  that  would  act  as  a bar  to  any  future 
prosecutions  arising  out  of  the  defendant's  actions  at  the  boy’s  baseball  practice  on  the  date  and 
time  in  question. 

ARGUMENT:  Additionally,  the  defendant  argued  that  he  was  denied  his  right  to  a preliminary 
hearing  on  the  People’s  superceding  charges. 

OPINION:  The  appellate  court  ruled  that  the  two  additional  charges  arose  out  of  the  same 

occurrence  and  pertained  to  the  same  conduct  that  formed  the  basis  of  the  first  information. 
Nothing  in  the  trial  record  indicated  that  another  preliminary  hearing  was  needed.  Therefore,  the 
appellate  court  held  that  the  trial  court  committed  no  error  when  it  refused  to  conduct  an  additional 
preliminary  hearing  on  these  two  additional  charges. 

ARGUMENT:  The  defendant  also  argued  that  the  statute  under  which  he  was  convicted  was 
unconstitutionally  overbroad  because  it  punishes  totally  innocent  conduct  on  his  part. 

OPINION:  The  appellate  court  also  rejected  this  argument  by  noting  that  the  statute  in  question  , 
does  not  prohibit  a sex  offender  from  simply  being  present  in  a public  park  and  enjoying  its 
amenities.  It  prohibits  the  offender  from  approaching,  contacting,  or  communicating  with  a child 
under  the  age  of  18  years.  The  court  concluded  that  the  statute  in  question  was  reasonably 
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RECENT  DECISIONS 

APPELLATE  JURISDICTION  - -The  appellate  court  was  without 
authority  to  overrule  a trial  court  decision  concerning  search  and 
seizure  that  was  not  before  that  court.  (People  v,  Johnson.  III. 

Sup.  Ct.)  ’ 4 

CONSTITUTIONALITY  OF  STATUTE  - - The  enhanced  first 
degree  murder  offense  based  upon  the  use  of  a firearm 
withstands  a constitutional  attack.  (People  v.  Sawczenko-Dub  1st 
Dist.)  ’ 8 

CONSTITUTIONALITY  OF  STATUTE  - - The  Illinois  Retail  Theft 
statute  contains  an  unconstitutional  mandatory  presumption. 
(People  v.  A.  Tavlor.  1st  Dist.)  iq 

CONSTITUTIONALITY  OF  STATUTE  - - A Joliet  anti-loitering 
statute  is  struck  down.  (People  v.  Lee.  3rd  Dist.)  18 

CONVICTIONS  - - The  defendant  was  properly  convicted  of  both 
the  burglary  of  a car  and  the  residential  burglary  of  a house  in 
which  the  car  was  parked.  (People  v.  S.  Tavlor.  4th  Dist.)  20 

COUNSEL  - - The  defendant’s  Sixth  Amendment  right  to  counsel 
was  violated  when  the  police  talked  to  him  after  he  had  been 
indicted  (Fellers  v.  United  States.  U.  S.  Sup.  Ct.) 3 

COUNSEL  - - The  defendant  was  not  denied  effective  assistance 
of  counsel  when  his  counsel  stipulated  to  the  admission  of 
evidence  without  the  defendant’s  consent.  (People  v.  Campbell 
III.  Sup.  Ct.) ’ g 
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COUNSEL  - - The  defendant’s  counsel  did  not  render  ineffective  assistance 
by  admitting  that  the  defendant  had,  in  fact,  committed  retail  theft.  (People  v 
A.  Taylor,  Is1  Dist.)  10 

DOUBLE  JEOPARDY  - - The  defendant’s  conviction  for  the  offense  of  the 
aggravated  discharge  of  a firearm  did  not  violate  his  double  jeopardy  rights. 
(People  v.  Allen.  1st  Dist.) 12 

DUI  - - The  results  of  the  defendant’s  involuntary  blood  test  were  not 
admissible  against  him  at  his  DUI  trial.  (People  v.  Jones.  2nd  Dist.)  14 


EVIDENCE  - - The  introduction  of  “gruesome”  photographs  was  not  reversible 
error.  (People  v.  Forcum.  5th  Dist.)  26 

OFFENSES  - - The  defendant’s  delay  of  some  20  seconds  did  constitute 
disobeying  a traffic  control  device.  (People  v.  Balavants.  2nd  Dist.)  15 


PROSECUTOR  CONDUCT  - - The  prosecutor’s  refusal  to  plea  bargain  did  not 
deny  the  defendant  due  process.  (People  v.  Moore.  4th  Dist.)  21 


REASONABLE  DOUBT  - - The  People  offered  sufficient  evidence  to  sustain 
the  defendant’s  conviction  for  the  offense  of  the  aggravated  discharge  of  a 
firearm.  ( People  v.  Allen.  1st  Dist.) 12 


REASONABLE  DOUBT  - - The  defendant  was  properly  convicted  of  retail 
theftdespite  an  unconstitutional  mandatory  presumption.  (People  v.  A.  Tavlor. 

1st  Dist.)  10 

REASONABLE  DOUBT  - - The  People  introduced  sufficient  evidence  to 
convict  the  defendant  of  a methamphetamine  offense.  ( People  v.  Reatherford. 

4th  Dist.)  23 

SEARCH  AND  SEIZURE  - - A 20-second  delay  before  proceeding  through  an 
intersection  after  a traffic  light  change  was  sufficient  to  justify  the  detention  of 
the  defendant.  (People  v.  Kelly.  2nd  Dist.)  15 


SEARCH  AND  SEIZURE  - - An  arrest  based  upon  an  unconstitutional 
ordinance  was  illegal.  (People  v.  Lee.  3rd  Dist.) 18 


SEARCH  AND  SEIZURE  - - The  defendant’s  act  of  standing  in  front  of  a 
closed  business  was  insufficient  to  justify  his  detention.  (People  v.  Brown.  4th 
Dist.)  25 

SEARCH  AND  SEIZURE  - - The  “distinct  crime”  exception  to  the  fruit-of-the- 
poisonous-tree  doctrine  could  not  be  applied  in  this  case.  (People  v.  Brown. 

4th  Dist.)  25 
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SEARCH  AND  SEIZURE  - - Suspected  methamphetamine  activity  justified  the 
defendant’s  detention  and  subsequent  arrest.  (People  v.  Reatherford,  4th 
Dist.)  

STATUTORY  CONSTRUCTION  - - Multiple  convictions  were  appropriate  for 


multiple  possessions  of  firearms  and  firearm  ammunition.  (People  v.  Carter, 

2nd  Dist.)  17 

TRIAL  PROCEDURE  - - The  use  of  a special  interrogatory  did  not  deny  the 
defendant  due  process.  (People  v.  Forcum.  5th  Dist.)  26 


★ ★★★★★★★★★★★★★★★★★★★ 


UNITED  STATES  SUPREME  COURT 


COUNSEL  : ISSUE  - - Did  the  police  violate  the  defendant’s  Sixth  Amendment  right  to 
counsel  by  talking  to  him  while  he  was  being  arrested?  ANSWER  - - Yes.  The  police 
deliberately  elicited  incriminating  statements  from  the  defendant  even  though  they  did  not 
interrogate  him. 

Fellers  v.  United  States. U.  S. (U.  S.  Sup.  Ct.,  No.  02-6320,  January  26,  2004) 

Denial  of  Motion  to  Suppress  - - Reversed  and  Remanded. 

Justice  O’Connor  delivered  the  Opinion  of  the  Unanimous  Court. 

FACTS:  The  defendant  in  this  case,  John  J.  Fellers,  had  just  been  indicted  on  charges  of 
conspiracy  to  distribute  methamphetamine.  In  response  to  this  indictment,  the  police  went 
to  the  defendant’s  home  and  advised  him  that  they  were  there  to  discuss  his  involvement  in 
drug  distribution.  They  told  the  defendant  that  they  had  a federal  warrant  for  his  arrest  and 
that  a grand  jury  had  just  indicted  him  on  conspiracy  charges.  During  this  brief  discussion 
the  defendant  made  several  inculpatory  statements.  Once  at  the  county  jail,  the  defendant 
was  fully  advised  of  his  Fourth  and  Sixth  Amendment  rights  (under  Miranda  v.  Arizona,  384 
U.  S.436,  and  Patterson  v.  Illinois.  487  U.  S.  285).  At  no  time  prior  to  this  was  the  defendant 
advised  of  his  rights.  At  the  jail  the  defendant  signed  a full  waiver  of  his  rights  and  reiterated 
his  earlier  statements. 

Before  his  subsequent  trial,  the  defendant  moved  to  suppress  the  statements  he 
made  at  his  home  and  at  the  jail.  A Federal  Magistrate  Judge  recommended  that  the 
inculpatory  statements  the  defendant  made  at  his  home  should  be  suppressed  because  the 
police  officers  had  not  informed  the  defendant  of  his  Miranda  rights,  and  that  portions  of  his 
jailhouse  statements  should  be  suppressed  as  the  fruit  of  that  prior  failure  to  provide  Miranda 
warnings.  The  District  Court  Judge  suppressed  the  unwarned  statements  taken  at  the 
defendant’s  house,  but  admitted  the  jailhouse  statements  pursuant  to  Oregon  v.  Elstad,  470 
U.  S.  298,  concluding  that  the  defendant  had  knowingly  and  voluntarily  waived  his  Miranda 
rights  before  making  these  statements.  The  Eighth  Circuit  Federal  Court  of  Appeals  affirmed 
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the  defendant’s  subsequent  conviction,  holding  that  the  defendant’s  jailhouse  statements 
were  properly  admitted  under  Elstad.  and  that  the  officers  had  not  violated  the  defendant’s 
Sixth  Amendment  right  to  counsel  under  Patterson  because  they  had  not  interrogated  him 
at  his  home.  From  these  rulings  the  defendant  brought  this  appeal  before  the  United  State's 
Supreme  Court. 

ARGUMENT:  Before  the  Supreme  Court,  the  defendant  argued  that  the  Federal  Court  of 
Appeals  erred  in  concluding  that  his  jailhouse  statements  were  admissible  against  him 
simply  because  the  police  had  not  interrogated  him  at  his  home. 

OPINION:  The  United  State’s  Supreme  Court  ruled  that  the  Eighth  Circuit  erred  in  holding 
that  the  absence  of  an  “interrogation"  foreclosed  the  defendant’s  claim  that  his  jailhouse 
statements  should  have  been  suppressed  as  fruits  of  the  statements  taken  from  him  at  his 
home.  Specifically,  the  Court  ruled  that  an  accused  is  denied  the  protections  of  the  Sixth 
Amendment  “when  there  is  used  against  him  at  his  trial  his  own  incriminating  words,  which 
federal  agents  deliberately  elicited  from  him  after  he  had  been  indicted  and  in  the  absence 
of  his  counsel.”  According  to  the  Supreme  Court,  it  had  consistently  applied  this  “deliberate- 
elicitation”  standard  in  Sixth  Amendment  cases  and  did  expressly  distinguish  it  from  the  Fifth 
Amendment  “custodial-interrogation”  standard. 

In  this  case,  there  was  no  question  that  the  police  “deliberately  elicited”  information 
from  the  defendant  at  his  home.  Because  this  discussion  took  place  after  the  defendant  had 
been  indicted,  outside  the  presence  of  his  counsel,  and  in  the  absence  of  any  waiver  of  his 
Sixth  Amendment  rights,  the  officer’s  actions  violated  the  defendant’s  Sixth  Amendment 
rights.  The  Supreme  Court  went  on  to  rule  that  due  to  their  erroneous  determination  that 
the  defendant  was  not  questioned  in  violation  of  his  Sixth  Amendment  rights,  the  Eighth 
Circuit  improperly  conducted  a “fruits”  analysis  under  the  Fifth  Amendment.  Finally,  the 
Court  noted  that  by  using  this  inappropriate  standard,  the  Court  of  Appeals  did  not  reach  the 
question  of  whether  the  Sixth  Amendment  requires  suppression  of  the  defendant’s 
statements  on  the  ground  that  they  were  the  fruits  of  a previous  questioning  that  violated  the 
Sixth  Amendment  deliberate-elicitation  standard.  Further,  the  Supreme  Court  ruled  that  it 
had  never  had  occasion  to  decide  whether  a knowing  and  voluntary  waiver  of  a defendant’s 
right  to  counsel  would  render  a defendant’s  statements  to  be  admissible  despite  the  fact  that 
they  were  taken  in  violation  of  the  defendant’s  Sixth  Amendment  rights.  As  a consequence, 
the  Supreme  Court  remanded  this  cause  back  to  the  Eighth  Circuit  so  that  it  could  address 
this  issue. 


★ ★★★★★★★★★★★★★★★★★★★ 


ILLINOIS  SUPREME  COURT 


APPELLATE  JURISDICTION:  ISSUE  - - Did  the  appellate  court  possess  the  authority  to 
suppress  all  of  the  statements  made  by  the  defendant  in  this  case?  ANSWER  - - No.  The 
appellate  court  could  not  extend  its  ruling  to  issues  not  before  that  court. 
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S ci  2.*!  People  v.  Johnson, III.  Dec. (III.  Sup.  Ct.,  No.  93163,  December  18,  2003) 

\/.  \2>  Suppression  of  Evidence  - - Affirmed  in  Part  and  Reversed  in  Part. 

Justice  Me  Morrow  delivered  the  Opinion  of  the  majority  of  the  Court. 

FACTS:  The  defendant  in  this  case,  17-year-old  LaToya  Johnson,  was  accused  of  killing 
her  great-aunt,  Annie  Jones.  In  seems  that  on  March  18,1 998,  the  police  received  a report 
from  the  defendant  that  Jones  was  dead.  The  police  went  to  Jones’  home  and  found  her 
dead.  They  then  transported  the  defendant  to  the  police  station  for  further  questioning.  At 
the  station  the  defendant  was  locked  in  a windowless  interview  room.  Approximately  ten 
hours  later,  at  about  1 p.m.  on  March  1 9th,  the  police  learned  from  their  medical  examiner  that 
the  victim  had  been  murdered.  At  1:30  a police  Detective  by  the  name  of  Krakausky 
informed  the  defendant  of  this  fact.  She  then  gave  Krakausky  an  incriminating  statement. 
The  police  then  placed  her  under  arrest. 

Sometime  between  2:30  p.m.  and  3 p.m.,  attorney  R.  Eugene  Pincham,  who  had 
been  retained  by  the  defendant’s  family  without  her  knowledge,  telephoned  the  police  station 
where  the  defendant  was  being  held,  identified  himself  as  the  defendant’s  lawyer,  and  asked 
to  speak  to  her.  This  request  was  denied.  The  attorney  then  informed  the  police  that  the 
defendant  was  not  to  be  questioned  and  she  was  not  to  make  any  statements.  At 
approximately  5 p.m.,  Krakausky  had  another  short  conversation  with  the  defendant.  During 
this  conversation  the  defendant  added  to  her  earlier  inculpatory  statement.  Only  after  this 
conversation  did  Krakausky  learn  from  his  supervisor  of  attorney  Pincham’s  call. 

Shortly  before  6 p.m.,  an  assistant  State’s  Attorney  arrived  at  the  police  station.  Prior 
to  speaking  with  the  defendant,  the  police  advised  the  State’s  Attorney  of  attorney  Pincham’s 
call.  The  State’s  Attorney  then  spoke  with  the  defendant  and  the  defendant  then  gave  an 
oral  and  a written  statement  to  the  State’s  Attorney.  After  a subsequent  motion  to  suppress 
evidence,  the  trial  court  ruled  that  the  defendant  had  voluntarily  accompanied  the  police  to 
the  police  station.  Further,  the  trial  court  ruled  that  the  defendant  was  not  placed  under 
arrest  until  after  she  gave  her  first  statement  at  1 :30  p.m.  The  trial  court  also  ruled  that  the 
defendant  had  voluntarily  waived  her  Miranda  rights  before  speaking  with  the  police. 
Therefore,  the  court  concluded  that  the  defendant’s  first  and  second  statements  were 
admissible  against  her.  However,  the  court  ruled  that  the  defendant’s  third  and  fourth 
statements,  taken  during  her  interview  by  the  assistant  State’s  Attorney,  were  not  voluntarily 
made  because  they  were  made  after  her  retained  counsel  had  unsuccessfully  attempted  to 
speak  to  her.  As  a consequence  of  this  ruling,  the  trial  court  granted  the  defendant’s  motion 
to  suppress  the  defendant’s  final  two  statements.  From  this  ruling  the  People  brought  an 
appeal  before  the  appellate  court. 

The  appellate  court  accepted  all  of  the  factual  findings  made  by  the  trial  court  in  this 
case.  However,  the  Court  ruled  that  in  its  opinion,  the  defendant  had  been  illegally  placed 
under  arrest  without  probable  cause  when  she  was  locked  in  the  interview  room  for  ten  hours 
before  she  was  interrogated.  As  a consequence  of  this  ruling,  the  appellate  court  modified 
the  trial  court’s  judgment  sua  spente  and  suppressed  the  first  two  statements  the  defendant 
had  made  to  the  police.  From  this  ruling  the  People  brought  this  appeal  before  the  Illinois 
Supreme  Court. 
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ARGUMENT:  Before  the  Supreme  Court,  the  People  argued  that  the  appellate  court 

improperly  ordered  that  all  of  the  defendant’s  statements  in  question  should  have  been 
suppressed.  Specifically,  the  People  argued  that  the  appellate  court  lacked  the  authority  to 
affirm  the  trial  court’s  order  suppressing  the  defendant’s  last  two  statements  on  alternative 
grounds.  Second,  the  People  argued  that  the  appellate  court  lacked  the  authority  to  overturn 
the  trial  court’s  order  rejecting  the  defendant’s  motion  to  suppress  her  first  two  statements. 

OPINION:  Concerning  the  People’s  first  argument,  the  Supreme  Court  concluded  that  there 
was  no  reason  why  the  appellate  court  in  this  case  should  have  been  precluded  from  relying 
upon  the  rule  that  a lower  court  decision  may  be  affirmed  on  any  ground  of  record,  nor  was 
there  any  reason  why  the  appellate  court  should  have  been  required  to  address  only  the 
legal  rationale  relied  upon  by  the  trial  court.  Accordingly,  the  Supreme  Court  ruled  that  the 
appellate  court  in  this  case  did  not  exceed  its  jurisdiction  when  it  affirmed,  on  an  alternative 
ground,  the  trial  court’s  order  which  suppressed  the  two  statements  the  defendant  made  to 
the  assistant  State’s  Attorney. 

Concerning  the  People’s  second  argument,  however,  the  Supreme  Court  agreed  with 
the  People.  Specifically,  the  Court  ruled  that  it  was  clear  that  the  appellate  court  erred  in 
modifying  the  trial  court’s  order  so  that  all  of  the  defendant’s  statements  were  suppressed. 
The  Court  noted  that  the  People  brought  an  appeal  from  the  trial  court’s  order  which 
suppressed  the  two  statements  the  defendant  made  to  the  assistant  State’s  Attorney.  In  the 
opinion  of  the  Supreme  Court,  the  appellate  court  acted  within  its  jurisdiction  in  affirming  this 
decision,  even  if  that  decision  was  based  on  a ground  not  relied  upon  by  the  appellate  court. 
However,  the  Supreme  Court  also  noted  that  the  defendant’s  two  other  statements  were  not 
suppressed  by  the  trial  court  Thus,  the  status  of  those  statements  were  never  before  the 
appellate  court  and  that  court  was  without  authority  to  modify  the  trial  court’s  order 
concerning  those  statements. 

CONCLUSION:  The  Supreme  Court  affirmed  the  appellate  court’s  ruling  concerning  the 
suppression  of  the  defendant’s  last  two  statements.  However,  the  Court  reversed  the 
appellate  court’s  ruling  which  modified  the  trial  court’s  original  ruling  to  suppress  the 
defendant’s  first  two  statements.  That  decision  of  the  trial  court  must  wait  until  the  defendant 
brings  an  appeal  from  his  conviction,  if,  in  fact,  he  is  convicted. 

Justice  Kilbride  filed  an  Opinion  which  concurred  in  part  and  dissented  in  part. 


COUNSEL:  ISSUE  - - Did  the  defendant’s  counsel  render  ineffective  assistance  when  he 
stipulated  to  evidence  without  the  defendant’s  knowing  consent?  ANSWER  - - No.  In  the 
opinion  of  the  appellate  and  Supreme  Courts,  the  conduct  of  the  defendant's  counsel 
constituted  sound  trial  strategy. 

People  v.  Campbell. III.  Dec. (III.  Sup.  Ct.,  No.  94425,  December  18,  2003) 

Residential  Burglary  - - Affirmed. 

Justice  Thomas  delivered  the  Opinion  of  a majority  of  the  Court. 
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FACTS:  On  March  13,  2001,  at  approximately  10:15  a.m.,  Blake  Hoerr  was  sleeping  on  a 
couch  in  the  living  room  of  a house  he  shared  with  various  other  persons  when  he  was 
awakened  by  someone  knocking  on  the  front  door.  After  hearing  several  knocks,  he  heard 
the  interior  wooden  door  open.  Hoerr  got  up  off  of  the  couch  and  looked  toward  the  front 
door.  Standing  in  the  inside  hallway  was  the  defendant  in  this  case,  Richard  Campbell. 
When  the  defendant  saw  Hoerr,  he  asked  if  Hoerr  had  a room  for  rent.  Hoerr  said  no  and 
the  defendant  left  the  home.  At  no  time  did  the  defendant  have  permission  to  enter  the 
house.  After  the  defendant  left,  Hoerr  and  his  roommate,  Griff  Powell,  called  the  police  and 
reported  that  a white  male  had  entered  their  residence  without  permission. 

A patrolling  police  officer  responded  to  the  victim’s  call  and  drove  to  the  scene.  While 
approaching  the  area,  the  officer  spotted  the  defendant  in  this  case  walking  away  from  that 
area.  The  officer  stopped  the  defendant  and  enquired  whether  he  had  entered  the  victim’s 
home.  At  first,  the  defendant  denied  any  knowledge  of  the  incident.  However,  eventually, 
he  admitted  that  he  had,  in  fact,  entered  the  house.  He  explained  that  he  was  looking  for  a 
friend,  but  he  could  not  give  the  name  of  that  friend  to  the  officer.  Based  upon  these  facts, 
the  officer  transported  the  defendant  back  to  the  victim’s  house  where  both  Hoerr  and  Powell 
positively  identified  the  defendant  as  the  person  they  had  seen  enter  their  house. 

Thereafter,  the  defendant  was  charged  with  residential  burglary.  At  the  defendant’s 
trial,  after  his  jury  had  been  sworn,  the  prosecutor  moved  for  a continuance  on  the  ground 
that  Blake  Hoerr  had  not  appeared  for  trial,  even  though  he  had  been  under  subpoena.  It 
seems  that  Hoerr  had  gone  to  Maryland  for  a job  and  would  not  be  able  to  make  it  to  court. 
Stating  that  Hoerr  was  a material  and  critical  witness  for  the  People’s  case,  the  prosecutor 
asked  for  a brief  recess.  The  trial  court,  over  the  objection  of  the  defendant,  agreed  to 
continue  the  matter  until  the  next  day.  At  trial  the  next  day,  Griff  Powell  and  the  police 
testified  about  the  incident  in  question.  When  questioned  about  whether  Hoerr  had  been 
located,  the  People  responded  that  he  was  not  present,  but  that  the  People  had  a stipulation 
concerning  Hoerr’s  testimony.  The  counsel  for  the  defendant  admitted  that  he  had  entered 
into  such  a stipulation.  The  stipulation  was  then  read  to  the  defendant’s  jury  and  they  then 
found  the  defendant  to  be  guilty  as  charged.  The  appellate  court  affirmed,  with  one  Justice 
dissenting,  and  held  that  the  defense  counsel  can  stipulate  to  prosecution  testimony  without 
a defendant’s  knowing  consent  because  the  decision  to  stipulate  was  a matter  of  trial 
strategy  within  the  defense  counsel’s  sound  judgment.  Conversely,  the  dissenting  Justice 
maintained  that  the  decision  whether  to  stipulate  to  the  testimony  of  a key  witness  must 
belong  to  the  defendant,  after  consultation  with  his  defense  counsel.  This  appeal  was  then 
brought  before  the  Illinois  Supreme  Court. 

ARGUMENT:  Before  the  appellate  court,  the  defendant  argued  that  he  had  been  denied 
his  constitutional  right  to  confront  witnesses  against  him  because  his  attorney  had  stipulated 
to  the  testimony  of  Blake  Hoerr  without  the  defendant’s  knowing  consent.  Specifically,  the 
defendant  argued  that  the  right  to  a face-to-face  confrontation  belongs  to  an  accused,  and 
only  the  accused  may  waive  this  right  to  confrontation.  Further,  the  defendant  noted  that 
nothing  in  this  trial  record  suggested  that  he  knowingly  waived  his  right  to  be  confronted  with 
the  key  witness  against  him.  Finally,  the  defendant  argued  that  the  error  in  failing  to  obtain 
his  consent  constituted  reversible  error  because  Hoerr’s  testimony  clearly  was  necessary 
in  order  to  sustain  the  People’s  case  against  him. 
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OPINION:  The  Supreme  Court  began  by  stating  that  it  had  never  held  that  only  a defendant 
can  waive  his  Sixth  Amendment  right  to  confrontation.  In  fact,  the  Court  noted  that  it  had 
never  directly  addressed  the  issue  of  whether  a defense  counsel  may  waive  a defendant's 
right  to  confrontation  by  stipulating  to  the  admission  of  evidence.  However,  the  Supreme 
Court  did  find  that  the  majority  of  other  courts  who  have  addressed  this  issue  have  held  that 
the  counsel  for  the  defendant  in  a criminal  case  may  waive  his  clients’  Sixth  Amendment 
right  of  confrontation  by  stipulating  to  the  admission  of  evidence.  Based  upon  these 
considerations,  the  Supreme  Court  ruled  that  it  did  agree  that  a defense  counsel  may  waive 
a defendant’s  right  to  confrontation  as  long  as  the  defendant  does  not  object  and  the 
decision  to  stipulate  was  a matter  of  trial  tactics  and  strategy.  Concerning  the  facts  in  this 
case,  the  Supreme  Court  determined  that  the  counsel  for  the  defendant’s  decision  to 
stipulate  to  the  evidence  in  question  was,  in  fact,  based  upon  sound  trial  strategy. 

CONCLUSION:  The  Illinois  Supreme  Court  ruled  that  counsel  in  a criminal  case  may 

properly  waive  his  client’s  Sixth  Amendment  right  of  confrontation  by  stipulating  to  the 
admission  of  evidence  as  long  as  the  defendant  does  not  object  to  or  dissent  from  his 
attorney’s  decision  and  where  the  decision  to  stipulate  was  a matter  of  legitimate  trial  tactics 
or  prudent  trial  strategy.  However,  where  the  stipulation  in  question  includes  a statement 
that  the  evidence  was  sufficient  to  convict  the  defendant  or  where  the  People’s  entire  case 
would  be  presented  by  this  stipulation,  the  Supreme  Court  determined  that  a defendant  must 
be  personally  admonished  about  the  stipulation  and  must  personally  agree  to  that  stipulation. 

Justice  Kilbride  concurred  in  part  and  dissented  in  part.  Specifically,  Justice  Kilbride 
did  not  believe  that  the  defense  counsel’s  decision  to  stipulate  to  the  evidence  in  question 
was  based  upon  any  sound  trial  strategy. 


★ ★★★★★★★★★★★★★★★★★★★ 


FIRST  DISTRICT 


CONSTITUTIONALITY  OF  STATUTE:  ISSUE  - - Was  the  enhanced  sentence  for  first 

degree  murder  received  by  the  defendant  in  this  case  constitutional?  ANSWER  - - Yes.  The 
enhanced  sentence  did  not  violate  any  of  the  defendant’s  constitutional  rights. 

People  v.  Sawczenko-Dub, III.  Dec. (1st  Dist. , No.  1-02-2156,  December  16, 

2003)  First  Degree  Murder  - - Affirmed. 

Justice  Burke  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  Don  and  Tamara  Sawczenko-Dub  were  having  marital  problems.  Most  of  those 
problems  centered  around  Tamara’s  drinking.  On  the  evening  in  question  Don  informed 
Tamara  that  he  had  had  enough  and  was  not  coming  home.  He  retreated  to  his  mother’s 
house,  approximately  one-half  block  away  from  where  he  lived  with  Tamara.  T amara  asked 
her  two  children  to  help  her  convince  Don  to  return  home.  They  did  and  Don  came  home. 
When  he  stepped  inside  the  apartment,  Tamara  shot  him  in  the  chest  with  a shotgun,  killing 
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him  instantly.  Based  upon  this  evidence  the  defendant  was  charged  with  and  convicted  of 
first-degree  murder. 

After  a sentencing  hearing,  the  trial  court  sentenced  the  defendant  to  45  years' 
imprisonment.  She  received  a 20-year  sentence  of  imprisonment  (the  minimum  sentence) 
for  her  first  degree  murder  conviction.  Additionally,  pursuant  to  section  5-8-1  (a)  (1)  (d)  (iii) 
of  the  Uniform  Code  of  Corrections  (730  ILCS  5/  5-8-1  (a)(1  )(d)(iii)  as  enacted  by  Public  Act 
91-404,  eff.  January  1,  2000)  because  the  defendant  personally  discharged  a firearm 
causing  death  during  the  course  of  her  first  degree  murder,  the  defendant  received  an 
additional  sentence  of  25  years’  imprisonment  (again,  the  minimum  enhancement  under  that 
statute).  From  these  sentences,  the  defendant  brought  this  appeal. 

ARGUMENT:  Before  the  appellate  court  the  defendant  argued  that  this  sentencing  scheme 
was  unconstitutional  because:  (1)  it  violated  the  proportionate  penalties  clause  of  the  Illinois 
Constitution,  both  as  written  and  as  applied  because  such  a sentence  was  cruel,  degrading 
and  shocks  the  conscience;  (2)  it  violated  the  separation  of  powers  principles  because  such 
a sentence  prevents  the  judiciary  from  considering  all  of  the  various  aggravating  and 
mitigating  factors  in  order  to  sentence  each  defendant  individually;  (3)  it  violated  double 
jeopardy  principles  because  the  defendant  was  punished  for  shooting  her  husband  and  then 
she  received  an  enhanced  sentence  for  the  same  conduct;  and  (4)  it  constituted  an 
impermissible  double  enhancement  because  the  cause  of  the  victim’s  death,  the  shotgun 
blast  was  used  both  as  an  element  of  the  defendant’s  offense  and  as  an  aggravating  factor 
for  the  imposition  of  an  enhanced  penalty. 

OPINION:  Concerning  the  defendant’s  initial  argument  that  the  statute  violated  the 

proportionate  penalties  provisions  as  it  was  written,  the  appellate  court  disagreed  with  the 
defendant  and  ruled  that  given  the  lethalness,  quickness,  ease  and  range  of  the  use  of  a 
firearm,  along  with  the  fact  that  this  defendant’s  conduct  subjected  an  innocent  person  to  a 
“death  sentence,”  in  a society  faced  with  increased  incidences  of  gun  usage  and  a society 
that  has  exhibited  moral  outrage  regarding  these  circumstances,  it  did  not  believe  that  the 
25-year  firearm  enhancement  was  cruel,  degrading,  or  so  wholly  disproportionate  to  the 
offense  committed  that  it  would  shock  the  moral  sense  of  the  community.  Therefore,  it  did 
not  violate  the  disproportionate  sentences  clause  as  written  or  as  applied  to  this  particular 
defendant. 

Concerning  the  defendant’s  separation  of  powers  argument,  the  appellate  court  noted 
that  the  defendant  argued  that  this  particular  sentencing  scheme  was  unconstitutional 
because  it  removed  from  the  judicial  branch  all  discretion  to  consider  and  give  weight  to  any 
aggravating  and  mitigating  factors  and  did  not  allow  the  trial  court  to  differentiate  among 
offenders.  Citing  the  case  of  People  v.  Hill.  199  III.  2d  440  (2002),  the  appellate  court 
rejected  this  argument  and  ruled  that  by  definition  the  Legislature’s  power  to  set  sentences 
necessariiy  includes  the  authority  to  establish  mandatory  minimum  sentences,  even  though 
those  sentences  would  restrict  the  inquiry  and  function  of  the  judiciary  in  imposing  sentence. 
Therefore,  the  sentencing  scheme  in  this  case  did  not  violate  the  separation  of  powers 
doctrine. 

Further,  with  respect  to  the  defendant’s  double  jeopardy  argument,  the  appellate  court 
responded  by  noting  that  the  defendant  in  this  case  was  convicted  of  first  degree  murder. 
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It  was  irrelevant  whether  she  used  a firearm  in  committing  that  offense  or  not.  The  fact  that 
the  defendant  used  a firearm  only  became  relevant  after  she  was  first  found  guilty  of  the 
murder.  Consequently,  the  defendant  was  not  punished  forthe  same  conduct  twice.  Rather, 
the  murder  plus  the  fact  that  a firearm  was  used  resulted  in  a 45  year  sentence  of 
imprisonment  for  the  defendant. 

Finally,  concerning  the  defendant’s  double  enhancement  argument,  the  appellate 
court  used  the  same  argument.  The  defendant’s  sentence  was  not  twice  enhanced  when 
she  used  a firearm.  The  firearm  only  caused  the  defendant's  sentence  to  be  extended  from 
20  to  45  years  in  prison.  This  was,  therefore,  only  one  enhancement. 

Justices  Wolfson  and  Cahill  concurred. 


CONSTITUTIONALITY  OF  STATUTE:  ISSUE  - - Does  the  Illinois  retail  theft  statute  contain 
an  unconstitutional  mandatory  presumption?  ANSWER  - - Yes.  The  statute,  as  it  now 
stands,  creates  an  impermissible  mandatory  presumption. 

COUNSEL:  ISSUE  - - Did  the  defendant’s  counsel  render  ineffective  assistance  when  he 
admitted  that  the  defendant  had,  in  fact,  committed  retail  theft?  ANSWER  - - No.  In  the 
opinion  of  the  appellate  court,  this  was  an  appropriate  trial  strategy. 

REASONABLE  DOUBT:  ISSUE  - - Did  the  People  introduce  sufficient  evidence  concerning 
the  defendant’s  commission  of  retail  theft  to  sustain  his  conviction  for  that  offense. 
ANSWER  - - Yes.  Sufficient  evidence  was  introduced. 

People  v.  Taylor, III.  Dec. (1st  Dist.,  No.  1-02-1319,  December  3,  2003)  Retail 

Theft  - - Affirmed. 

Justice  Hoffman  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  November  1 , 2001 , two  security  personnel  employed  by  a local  store  and  a 
“sales  associate”  were  working  at  that  store.  At  approximately  6:25  p.m.  the  guards  were 
monitoring  a surveillance  camera  in  the  security  office  when  they  saw  a man  enter  the  store. 
The  guards  noted  that  this  same  man  had  entered  the  store  three  prior  times  that  day.  Their 
suspicions  aroused,  the  guards  followed  the  man  with  their  security  camera.  As  the  guards 
watched,  the  man  walked  up  to  the  defendant  in  this  case,  Andrew  T aylor,  who  was  already 
inside  of  the  store.  They  engaged  in  a brief  conversation,  and  then  the  defendant  handed 
the  man  a shopping  bag  from  that  store.  The  man  held  the  bag  open  while  the  defendant 
removed  six  sweaters  from  a clothing  rack,  rolled  them  up,  and  placed  them  inside  of  the 
bag.  The  man  then  returned  the  bag  to  the  defendant  and  then  exited  the  store.  The 
defendant  then  left  the  store  without  paying  for  any  of  the  items  inside  of  his  bag. 

Outside  of  the  store  the  security  guards  stopped  the  defendant  and  confiscated  his 
bag.  They  identified  themselves  as  store  security  and  requested  that  the  defendant 
accompany  them  back  inside  of  the  store.  The  defendant  refused  to  cooperate.  The 
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defendant  then  attempted  to  run  down  a nearby  escalator  but  he  was  apprehended.  As  the 
security  guards  attempted  to  handcuff  the  defendant,  he  pulled  out  a can  of  pepper  spray 
and  sprayed  a guard  in  the  face.  The  defendant  was  then  subdued  and  held  while  the  police 
were  called.  Based  upon  this  conduct,  the  defendant  was  charged  with  retail  theft  in  excess 
of  $150,  retail  theft  of  less  than  $150,  and  aggravated  battery  of  a merchant. 

At  the  defendant’s  trial,  after  the  People  rested  their  case,  the  defendant  moved  for 
a directed  finding  on  all  three  of  his  pending  charges.  The  trial  court,  ruling  that  the  People 
failed  to  prove  the  value  of  the  things  the  defendant  took,  granted  the  defendant’s  motion 
concerning  the  felony  retail  theft  charge.  However,  the  defendant  was  found  guilty  of  the 
other  two  charges.  From  these  convictions  and  concurrent  sentences  of  five  and  three 
years,  the  defendant  brought  this  appeal. 

ARGUMENT:  The  defendant  first  contended  that  the  Illinois  retail  theft  statute  was 

unconstitutional  because  it  contained  a mandatory  presumption  that  relieved  the  People  of 
their  burden  of  proving  an  element  of  the  offense  of  retail  theft. 

OPINION:  The  appellate  court  noted  that  the  presumption  in  question  read  as  follows,  “If 
any  person  conceals  upon  his  or  her  person  unpurchased  merchandise  offered  for  sale  in 
a retail  mercantile  establishment  and  removes  that  merchandise  beyond  the  last  known 
station  for  receiving  payments  for  that  merchandise  in  that  retail  mercantile  establishment, 
such  person  shall  be  presumed  to  have  possessed  such  merchandise  with  the  intention  of 
retaining  it  without  paying  the  full  retail  value  of  such  merchandise.”  (720  ILCS  5/  16A-4)) 
The  appellate  court,  after  noting  that  other  courts  have  ruled  that  a jury  instruction 
concerning  this  presumption  would  be  unconstitutional,  agreed  with  the  defendant  and 
declared  the  above-cited  section  to  have  unconstitutionally  created  an  mandatory 
presumption.  However,  the  appellate  court  also  noted  that  this  was  a bench  trial.  Since  a 
trial  judge  is  presumed  to  know  the  law  and  since  no  evidence  could  be  found  to  indicate  that 
the  unconstitutional  mandatory  presumption  was  ever  considered  by  the  trial  court  in  this 
case,  the  defendant  suffered  no  prejudice  as  a result  of  that  presumption. 

ARGUMENT:  Additionally,  the  defendant  argued  that  the  People  failed  to  prove  him  guilty 
of  his  charged  offenses  beyond  a reasonable  doubt. 

OPINION:  The  appellate  court  rejected  this  argument  and  ruled  that  the  People  did  prove 
that  the  security  agent  in  this  case  did  identify  himself  as  being  employed  by  the  store  when 
he  approached  the  defendant.  This  was  sufficient,  in  the  opinion  of  the  appellate  court,  to 
allow  a jury  to  find  that  the  defendant  knew  he  was  resisting  a "merchant”  when  he  fought 
with  the  security  agent. 

ARGUMENT:  Finally,  the  defendant  argued  that  in  this  case  he  had  received  ineffective 
assistance  of  counsel  because  his  trial  counsel  had,  in  effect,  conceded  in  his  opening 
statement  and  in  his  closing  argument  that  the  defendant  had  committed  retail  theft. 

OPINION:  In  this  case  the  appellate  court  noted  that  the  counsel  for  the  defendant  did,  in 
fact,  admit  that  his  client  had  stolen  merchandise.  However,  that  counsel  also  rigorously 
cross-examined  the  People’s  witnesses,  successfully  moved  for  a directed  finding  as  to  the 
felony  retail  theft  charge,  and  aggressively  argued  numerous  other  points.  These  facts, 
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when  combined  with  the  overwhelming  evidence  brought  against  the  defendant,  convinced 
the  appellate  court  that  the  defendant  suffered  no  prejudice  as  a result  of  the  counsel’s 
admissions  and  that  the  defendant  did  not,  in  fact,  receive  ineffective  assistance  of  counsel. 

Justices  South  and  Karnezis  concurred. 


DOUBLE  JEOPARDY:  ISSUE  - - Were  the  defendant’s  double  jeopardy  rights  violated 
when  he  was  convicted  of  aggravated  discharge  of  a firearm?  ANSWER  - - No.  The  trial 
court  did  not  previously  acquit  the  defendant  of  that  charge. 

REASONABLE  DOUBT:  ISSUE  - - Was  the  defendant  properly  convicted  of  having 

committed  the  aggravated  discharge  of  a firearm?  ANSWER  - - Yes.  Sufficient  evidence 
was  introduced  to  support  such  a verdict  and  that  verdict  was  not  inconsistent  with  the 
defendant’s  acquittal  on  other  charges. 

People  v.  Allen. III.  Dec. (1st  Dist.,  No.  1-02-1883,  December  11,  2003) 

Aggravated  Discharge  of  a Firearm  - - Affirmed. 

Justice  Hartman  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  the  evening  of  March  1 1 , 2001 , Gloria  Rainge  and-  Cortez  Mukes  were  driving 
around  looking  for  a girlfriend  of  Rainge.  Someone  had  told  them  that  the  defendant  in  this 
case,  Jerry  Allen,  would  know  the  whereabouts  of  the  girlfriend.  When  Rainge  approached 
the  defendant  and  started  to  talk  to  him  the  defendant  denied  any  knowledge  of  the  girlfriend 
and  started  calling  Mukes  names.  Thereafter,  Rainge  and  Mukes  were  sitting  in  their  car 
when  the  defendant  drove  up.  Mukes  approached  the  defendant,  had  words  with  him  and 
proceeded  to  punch  him  in  the  face.  In  response,  the  defendant  exited  his  car,  pulled  out 
his  gun  and  proceeded  to  fire  three  shots  in  the  direction  of  Rainge  and  Mukes.  The  police 
then  arrived  and  took  everybody  downtown.  Based  upon  this  conduct,  the  defendant  was 
charged  with  aggravated  discharge  of  a firearm  and  the  unlawful  use  of  a weapon  by  a felon. 

At  the  defendant’s  trial,  Mukes  testified  that  he  had  no  memory  of  the  incident  that 
occurred  on  the  day  in  question  and  denied  being  with  Rainge  on  that  day  at  all.  Two  police 
officers  testified  that  they  had  stopped  the  defendant  and  he  had  admitted  to  them  that  he 
had  shot  at  the  two  victims.  At  the  conclusion  of  his  trial,  the  defendant  moved  for  a finding 
of  not  guilty.  The  trial  court  granted  the  defendant’s  motion  on  all  counts  except  for  the 
aggravated  discharge  of  a firearm  charge  involving  Rainge.  The  People  then  moved  to 
reopen  the  proofs,  offering  into  evidence  a certified  copy  of  the  defendant’s  prior  murder 
conviction  from  1974.  (The  record  does  not  explain  why  the  prosecutor  neglected  to 
introduce  this  evidence  during  his  case  in  chief.)  The  trial  court  then  "re-instated”  the 
defendant’s  possession  of  weapons  by  a felon  charges  and  dismissed  the  rest  of  the 
charges  except  the  unlawful  aggravated  discharge  charge.  The  trial  court  then  found  the 
defendant  guilty  of  these  three  charges  and  denied  the  defendant’s  motion  for 
reconsideration  and  for  a new  trial.  This  appeal  followed. 
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ARGUMENT:  The  defendant  initially  argued  that  he  was  improperly  convicted  of  the 

unlawful  possession  of  weapons  by  a felon  because  the  trial  court  had  already  acquitted  him 
of  those  charges.  Specifically,  the  defendant  argued  that  even  when  an  acquittal  is  based 
upon  an  egregiously  erroneous  foundation,  the  judgment  is  final  and  cannot  be  reviewed 
without  violating  double  jeopardy. 

OPINION:  The  appellate  court  agreed  with  the  defendant  and  ruled  that  under  the  facts  of 
this  case,  the  defendant  could  not  properly  have  been  convicted  of  being  a felon  unlawfully 
in  possession  of  a weapon.  The  court  ruled  that  the  trial  record  was  clear  that  the  defendant 
was  acquitted  of  those  charges  when  the  trial  judge  ruled  in  his  favor.  The  fact  that  the  trial 
judge  then  allowed  the  People  to  reopen  their  case  and  bring  forward  additional  evidence 
which  was  sufficient  to  sustain  the  defendant’s  conviction  for  that  offense  was  irrelevant. 
Once  the  trial  judge  found  the  defendant  to  be  not  guilty  of  those  charges,  the  principles  of 
double  jeopardy  forever  barred  the  People  from  reopening  their  case. 

ARGUMENT:  The  defendant  also  argued  that  his  double  jeopardy  rights  were  violated 
because  his  trial  judge  had  first  acquitted  him  of  the  charge  of  the  aggravated  discharge  of 
a firearm  and  then  found  him  guilty  of  that  charge. 

OPINION:  This  time  the  appellate  court  agreed  with  the  People  and  ruled  that  a close 

review  of  the  trial  record  did  reveal  that  in  this  case  the  trial  court  did  not  acquit  the 
defendant  of  the  charge  of  the  aggravated  discharge  of  a firearm  in  question.  The  Court 
noted  that  in  this  case  the  defendant  had  two  aggravated  discharge  counts  pending  against 
him.  The  first  involved  victim  Rainge  (count  five)  and  the  second  involved  victim  Mukes. 
The  problem  here  was  caused  by  the  method  the  trial  court  used  in  declaring  its  findings. 
The  court  first  said,  “Miss  Rainge  was  right  in  the  area  of  the  car  when  the  car  was  struck 
by  the  bullet.”  The  court  next  declared,  “now,  with  regard  to  the  aggravated  discharge  of  a 
firearm,  a finding  of  not  guilty.  According  to  the  testimony  given,  I have  no  idea  where  Mr. 
Mukes  was,  again,  that  was  a finding  of  not  guilty.” 

According  to  the  appellate  court,  these  remarks  of  the  trial  court  did  not  amount  to  an 
acquittal  of  the  defendant  on  both  counts  of  aggravated  discharge  of  a firearm.  The  trial 
court’s  somewhat  confused  declaration  only  referred  to  the  Mukes  count,  not  the  Rainge 
count.  Consequently,  the  appellate  court  ruled  that  the  defendant’s  conviction  on  one  count 
of  the  aggravated  discharge  of  a firearm  was  not  barred  by  the  principles  of  double  jeopardy. 

ARGUMENT:  Finally,  the  defendant  argued  that  he  had  not  been  proven  guilty  of  the 

aggravated  discharge  of  a firearm  beyond  a reasonable  doubt  and  his  conviction  for  that 
offense,  where  Rainge  was  the  victim,  was  inconsistent  with  his  acquittal  for  that  offense 
where  Mukes  was  the  victim. 

OPINION:  The  appellate  court  rejected  both  of  the  defendant’s  arguments.  The  Court  first 
ruled  that  under  the  circumstances  of  this  case,  the  People  clearly  did,  in  fact,  introduce 
sufficient  facts  to  sustain  the  defendant’s  conviction.  The  testimony  of  Rainge  and  the  police 
were  enough  to  meet  the  People’s  burden  in  this  case. 
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Concerning  the  defendant’s  second  argument,  the  appellate  court  cited  the  Illinois 
Supreme  Court  case  of  People  v.  Jones.  No.  9351 1 , (May  22,  2003).  In  Jones,  the  Court 
declared  that  “defendants  in  Illinois  can  no  longer  challenge  convictions  on  the  sole  basis 
that  they  were  legally  inconsistent  with  acquittals  on  other  charges."  Consequently,  any 
potential  inconsistency  did  not  doom  the  defendant’s  conviction.  Further,  in  this  case,  the 
appellate  court  noted  that  the  People  failed  to  prove  up  exactly  where  victim  Mukes  was 
during  the  defendant's  shooting.  However,  evidence  was  introduced  to  show  that  victim 
Rainge  was  standing  close  to  where  the  defendant  fired  his  shots.  This,  in  the  opinion  of  the 
appellate  court,  was  sufficient  to  sustain  the  defendant’s  conviction  for  one  count  of  the 
aggravated  discharge  of  a firearm. 

Justices  Quinn  and  Greiman  concurred. 


******************** 


SECOND  DISTRICT 


DUI:  ISSUE  - - Were  the  results  of  the  defendant’s  blood/alcohol  tests  admissible  against 
him  at  his  DUI  trial?  ANSWER  - - No.  The  tests  were  made  without  statutory  authority  and, 
thus,  were  inadmissible  against  the  defendant. 

People  v.  Jones, III.  Dec. (2nd  Dist.,  No.  2-02-0956,  December  5,  2003) 

Suppression  of  Evidence  - - Affirmed. 

Justice  Gilleran  Johnson  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  April  3,  2002,  the  defendant  in  this  case,  James  Jones,  was  involved  in  an 
automobile  accident.  The  accident  did  not  involve  personal  injury  or  death.  As  a result  of 
this  accident,  the  defendant  was  issued  several  traffic  citations.  However,  prior  to  arresting 
the  defendant  on  these  charges,  the  arresting  officer  had  detected  the  strong  odor  of  alcohol 
on  the  defendant’s  breath.  The  defendant  was  asked  to  perform  various  field  sobriety  tests. 
He  refused  and  complained  of  pain  in  his  chest  area.  As  a result  of  these  complaints,  the 
defendant  was  transported  to  a nearby  hospital.  At  the  hospital,  the  arresting  officer  gave 
the  defendant  his  “warning-to-motorist”  warnings  and  then  asked  the  defendant  to  consent 
to  a blood  test.  Again,  the  defendant  refused  to  cooperate.  Even  though  no  blood  or  urine 
samples  were  required  for  the  defendant’s  medical  treatment,  the  arresting  officer,  over  the 
strong  objection  of  the  defendant,  directed  the  hospital  personnel  to  take  a sample  of  the 
defendant’s  blood  and  urine.  These  samples  were  then  analyzed.  Eventually,  he  was 
charged  with  DUI  and  DWR. 

Prior  to  his  trial,  the  defendant  moved  to  suppress  the  results  of  his  blood  and  urine 
tests.  In  his  motion  the  defendant  argued  that  the  test  results  were  inadmissible  because 
his  blood  and  urine  were.taken  without  his  consent  and  not  in  the  course  of  providing  him 
with  medical  treatment.  The  trial  court,  after  a hearing,  granted  the  defendant’s  motion, 
finding  that  the  tests  were  statutorily  prohibited  by  section  1 1-501 .2(c)(2)  of  the  Illinois 
Vehicle  Code.  From  this  order,  the  People  brought  this  appeal  before  the  appellate  court. 
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ARGUMENT:  The  People  argued  that  the  trial  court  erred  in  granting  the  defendant’s 

motion  to  suppress.  Specifically,  the  People  maintained  that  contrary  to  the  trial  court’s 
order,  section  1 1-501 .2(c)(2)  did  not  prohibit  non-consensual  chemical  testing  of  suspected 
impaired  drivers.  Additionally,  the  People  argued  that  common  law  allows  such  non- 
consensual  chemical  testing. 

OPINION:  The  appellate  court  determined  that  section  1 1-501 .2(c)(2)  did  explicitly 

authorize  the  non-consensual  administration  of  chemical  testing  in  DUI  cases  where  the 
suspected  impaired  driver  has  caused  death  or  bodily  injury  to  another.  However,  it  did  not 
explicitly  authorize  or  prohibit  non-consensual  chemical  testing  of  a suspected  impaired 
driver  in  other  situations.  Since  the  Legislature’s  intent,  with  respect  to  drivers  who  were  not 
caused  death  or  bodily  injury,  could  not  be  determined  from  the  plain  language  of  that 
section,  the  appellate  court  applied  the  principle  of  expression  unius  est  exclusio  alterius. 
In  doing  so,  the  Court  concluded  that  by  providing  for  mandatory  testing  in  some  situations, 
they  intended  to  exclude  such  testing  in  other  situations. 

Further,  the  appellate  court  ruled  that  prior  to  the  enactment  of  Public  Act  88-632 
(January  1,  1995),  non-consensual  chemical  testing  of  a suspected  impaired  driver  was 
permissible  in  all  circumstances.  However,  with  the  passage  of  Public  Act  88-632,  such 
testing  was  permissible  only  concerning  those  drivers  who  cause  death  or  personal  injury. 
The  appellate  court  concluded  that  by  passing  this  Public  Act  the  Legislature  must  have 
intended  to  restrict  such  testing  from  what  had  previously  been  allowed. 

Parenthetically,  the  appellate  court  noted  that  this  case  “will  make  enforcement  of  our 
DUI  laws  more  difficult.”  However,  the  Court  felt  bound  to  follow  its  interpretation  of  the  law 
as  applied  to  this  section.  As  a way  of  easing  this  burden,  the  Court  expressed  its 
encouragement  that  the  Legislature  “revisit  section  1 1 -501  (c)(2)  and  to  consider  this 
provision’s  effect  on  public  safety." 

Justices  Hutchinson  and  Bryne  concurred. 


OFFENSES:  ISSUE  - - What  does  it  take  to  violate  the  offense  of  disobeying  a traffic  control 
device?  ANSWER  - - Something  other  than  merely  a brief  and  momentary  delay  in 
proceeding  through  an  intersection. 

SEARCH  AND  SEIZURE:  ISSUE  - - Did  the  fact  that  the  defendant  hesitated  for 
approximately  20  seconds  before  proceeding  through  an  intersection  after  the  traffic  light 
turned  green  justify  the  detention  of  the  defendant?  ANSWER  - - Yes.  According  to  a 
majority  of  the  appellate  court,  this  conduct  was  sufficient  to  justify  a brief  detention  of  the 
defendant. 

People  v.  Kelly. III.  Dec. (2nd  Dist. , No.  2-02-0274,  December  10,  2003)  DUI  - - 

Affirmed. 

Justice  O’Malley  delivered  the  Opinion  of  a majority  of  this  Court. 
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FACTS:  While  on  routine  patrol,  a police  officer  pulled  up  to  a red  light.  Also  stopped  at 
the  red  light  was  the  defendant  in  this  case,  James  J.  Kelly.  When  the  traffic  light  turned 
green,  the  defendant’s  car  did  not  move.  Afterthree  vehicles  in  the  adjacent  lane  proceeded 
through  the  intersection,  the  officer  activated  his  emergency  lights.  The  defendant  then, 
some  20  seconds  after  the  light  changed,  proceeded  through  the  intersection  and  pulled  over 
in  response  to  the  officer’s  emergency  lights. 

As  the  defendant  got  out  of  his  car,  the  officer  noticed  that  he  swayed  slightly. 
Approaching  the  defendant,  the  officer  noticed  the  odor  of  alcohol  on  the  defendant’s  breath 
In  addition,  the  defendant’s  eyes  were  glassy  and  his  speech  was  slurred.  When  asked  by 
the  officer,  the  defendant  admitted  drinking  that  evening.  The  defendant  then  took  and  failed 
various  field  sobriety  tests.  Based  upon  all  of  these  facts,  the  defendant  was  placed  under 
arrest  for  DUI  and  for  disobeying  a traffic  control  device. 

Prior  to  his  trial,  the  defendant  moved  to  suppress  the  evidence  the  arresting  officer 
gathered  as  a result  of  his  detention.  In  support  of  his  motion,  the  defendant  contended  that 
his  “brief’ delay  in  proceeding  after  the  light  turned  green  did  not  constitute  the  traffic  offense 
of  disobeying  a traffic  control  device.  After  a hearing  on  the  defendant’s  motion,  the  trial 
court  rejected  the  defendant’s  argument  and  ruled  that,  in  fact,  the  defendant  had  violated 
section  1 1-1 303(a)  of  the  Vehicle  Code,  which  prohibited  stopping,  standing,  or  parking  in 
specified  places.  Following  a stipulated  bench  trial,  the  defendant  was  found  to  be  guilty  as 
cnarged.  This  appeal  followed. 

ARGUMENT:  The  defendant  argued  that  the  arresting  officer  had  no  justification  to  stop 
him  because  his  “brief’  or  “momentary”  delay  in  proceeding  through  the  intersection  did  not 
constitute  disobeying  a traffic  control  device  in  violation  of  section  1 1 -306(a)(1)  of  the  Vehicle 
Code.  Specifically,  the  defendant  noted  that  section  11-306  does  not  explicitly  set  a time 
limit  within  which  a driver  must  proceed  after  a traffic  light  turns  green.  In  support  of  his 
argument,  the  defendant  noted  that  it  was  evident  from  the  fact  that  drivers  must  ascertain 
that  it  is  safe  to  proceed  before  entering  an  intersection  that  a “brief  or  “momentary”  delay 
clearly  was  permissible. 

OPINION:  The  trial  court  did  not  disagree  with  the  defendant’s  basic  argument  that  a brief 
or  momentary  delay  in  proceeding  through  an  intersection  would  be  permissible  under 
section  1 1 -306(a)(1).  In  fact,  the  Court  expressly  ruled  that  it  is  implied  under  that  section 
that  a driver  would  be  allowed  a “reasonable  period  of  time”  to  reactto  the  signal  change  and 
ascertain  that  it  would  be  safe  to  proceed.  However,  under  the  facts  found  in  this  case,  the 
appellate  court  ruled  that  20  seconds  was  clearly  not  a reasonable  period  of  time.  According 
to  the  appellate  court,  20  seconds  is  a long  period  of  time  in  the  context  of  a traffic  light.  As 
the  trial  court  pointed  out,  20  seconds  seems  like  “a  minute-and-a-half  to  five  minutes”  to 
cars  stopped  behind  a car  that  fails  to  proceed  after  a traffic  light  turns  green.  Further,  in  the 
opinion  of  the  appellate  court,  except  in  the  most  unusual  of  circumstances,  20  seconds 
would  be  much  longer  than  necessary  to  check  to  make  sure  that  it  is  safe  to  proceed. 
Consequently,  the  appellate  court  ruled  that  under  these  circumstances,  the  trial  court  did 
not  err  in  refusing  to  grant  the  defendant’s  motion  to  suppress. 

Justice  Gilleran  Johnson  concurred. 
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Justice  Grometer  dissented.  The  Justice  did  not  believe  that  the  defendant’s  brief 
delay  in  proceeding  through  the  intersection  in  question  justified  the  defendant’s  detention 
by  the  arresting  officer. 


STATUTORY  CONSTRUCTION:  ISSUE  - - Was  the  defendant  properly  convicted  of 

multiple  weapons  violations  based  upon  his  possession  of  numerous  types  of  weapons  and 
ammunition?  ANSWER  - - Yes.  According  to  the  appellate  court,  the  defendant’s  multiple 
convictions  were  proper. 

People  v.  Carter, III.  Dec. (2nd  Dist.,  No.  2-02-0272,  December  18,  2003) 

Unlawful  Possession  of  Weapons  by  a Felon  - - Affirmed. 

Justice  Gilleran  Johnson  delivered  the  Opinion  of  the  majority  of  this  Court. 

FACTS:  On  the  evening  in  question  a police  officer  was  sitting  in  a parked  squad  car 

watching  a van  parked  nearby.  Three  persons  were  standing  outside  of  the  van.  As  the 
officer  watched , a white  1 982  Chevrolet  Caprice  drove  up  to  the  van  and  a passenger  in  the 
van  leaned  out  of  a window  and  fired  1 0 to  1 5 shots  from  an  automatic  weapon  toward  the 
van.  The  Caprice  then  sped  off  with  the  police  officer  in  pursuit.  Eventually,  the  driver  of  the 
van,  the  defendant  in  this  case,  Clemmie  Carter,  crashed  the  van  into  a tree  and  fled  on  foot. 
A short  time  later  the  defendant  was  apprehended  and  his  van  was  searched.  Inside  the  van 
the  police  found  a .22  caliber  semiautomatic  pistol  and  a .25  caliber  semiautomatic  pistol. 
Additionally,  a clip  containing  twenty-six  .22  caliber  bullets  were  found  on  the  van’s 
floorboard  and  a clip  containing  five  bullets  was  discovered  inside  the  .25  caliber  pistol. 

Based  upon  this  and  other  evidence,  the  defendant  in  this  case  was  charged  with  one 
count  of  the  unlawful  possession  of  a firearm  without  a valid  FOID  card  and  four  counts  of 
the  unlawful  possession  of  firearms  or  firearm  ammunition  by  a felon.  These  counts  were 
based  upon  the  possession  of  each  of  the  firearms  and  the  clips.  Thereafter,  after  a bench 
trial,  the  defendant  was  found  to  be  guilty  on  all  five  counts.  This  appeal  followed. 

ARGUMENT:  The  defendant  argued  that  his  multiple  weapons  convictions  violated  Illinois’ 
one-act,  one-crime  doctrine.  Specifically,  the  defendant  argued  that  his  FOID  card  violation 
and  the  possession  of  weapons  by  a felon  convictions  were  all  based  on  the  same  conduct, 
his  possession  of  the  weapons.  Consequently,  the  defendant  argued  that  he  should  have 
only  been  convicted  of  one  violation. 

OPINION:  The  appellate  court  agreed  with  the  defendant,  in  part,  and  disagreed  with  the 
defendant  in  part.  Specifically,  the  appellate  court  ruled  that  in  this  case  the  defendant  was 
convicted  of  four  separate  weapons  offenses.  He,  a convicted  felon,  possessed  a .22  caliber 
pistol  and  a .25  caliber  pistol.  In  addition,  the  defendant  possessed  .22  caliber  ammunition 
and  .25  caiiber  ammunition.  In  the  opinion  of  the  appellate  court,  each  of  these  offenses 
constituted  individual,  separate  acts  that  would  each  support  a separate  criminal  conviction. 
Consequently,  the  defendant  was  properly  convicted  of  four  counts  of  the  unlawful  use  of 
firearms  by  a convicted  felon. 
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Concerning  the  defendant’s  FOID  card  violation,  the  appellate  court  agreed  with  the 
defendant's  argument.  The  Court  ruled  that  under  the  circumstances  of  this  case,  the 
defendant’s  illegal  possession  of  the  weapons  and  ammunition  as  a convicted  felon  was  the 
same  act  as  his  possession  of  those  items  without  a valid  FOID  card  Consequently,  the 
appellate  court  reversed  the  defendant’s  FOID  card  conviction  and  affirmed  his  four  other 
weapons  offenses. 

Justice  O’Malley  concurred. 

Justice  McLaren  dissented.  Justice  McLaren  argued  that  in  this  case,  the  defendant's 
act  of  possessing  the  .25  caliber  handgun  was  the  same  act  as  his  possession  of  the 
ammunition  for  that  handgun  because  that  ammunition  was  found  inside  of  the  gun.  In  the 
opinion  of  Justice  McLaren,  the  defendant’s  act  of  possessing  the  handgun  simply  could  not 
be  separated  from  his  possession  of  the  ammunition  for  that  gun. 


★ ★★★★★★★★★★★★★★★★★★★ 


THIRD  DISTRICT 


CONSTITUTIONALITY  OF  STATUTE:  ISSUE  - - Was  the  Joliet  anti-loitering  statute 

unconstitutional?  ANSWER  - - Yes.  It  was  found  to  be  both  overbroad  and  vague. 

SEARCH  AND  SEIZURE:  ISSUE  - - Did  the  police  properly  rely  upon  the  Joliet  anti- 

loitering statute  when  they  arrested  and  searched  the  defendant  pursuant  to  that  statute? 
ANSWER  - - No.  The  police  may  not  rely  upon  an  unconstitutional  statute  to  justify  the 
defendant’s  arrest. 

People  v Lee. III.  Dec. (3rd  Dist. , No.  3-02-0303,  January  16,  2004)  Unlawful 

Possession  of  a Controlled  Substance  With  the  Intent  to  Deliver  - - Reversed. 

Justice  Barry  delivered  the  Opinion  of  the  majority  of  the  Court. 

FACTS:  On  August  15,  2000,  two  Joliet  police  officers  received  a call  from  their  dispatcher 
instructing  them  to  go  to  the  corner  of  Second  and  Mississippi  streets,  an  area  which  had 
been  designated  as  having  a significant  amount  of  gang  and  drug  activity.  The  officers  were 
to  investigate  a phone  call  from  a citizen  complaining  about  three  African-American  males 
selling  drugs  on  that  corner.  Once  at  the  scene,  the  police  saw  a van  pull  over  to  the  curb 
in  an  area  which  prohibited  parking,  stopping,  or  standing.  The  van  stopped  for  about  15 
seconds  and  an  individual  approached  the  van  and  began  a conversation  with  the  van’s 
passengers.  Of  the  individuals  who  were  on  the  corner,  the  police  recognized  Willard  May 
as  a gang  member.  Additionally,  the  police  recognized  the  defendant  in  this  case,  James 
Lee,  as  a person  who  had  previously  been  arrested  for  selling  drugs,  although  he  had  not 
been  convicted  of  that  offense.  Based  upon  their  observations,  the  police  believed  that  a 
drug  deal  was  occurring.  However,  they  did  not  actually  witness  any  such  deal.  When  the 
van  pulled  away,  the  police  approached  the  individuals  on  the  corner.  Each  individual  was 
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patted  down  but  no  contraband  was  found  on  them.  Notwithstanding  this,  the  police  placed 
the  defendant  under  arrest  for  violating  a Joliet  municipal  ordinance  prohibiting  loitering  for 
the  purpose  of  engaging  in  drug-related  activity.  Following  his  arrest,  the  defendant  was 
thoroughly  searched.  Crack  cocaine  was  found  on  his  person  and  he  was  subsequently 
charged  with  the  unlawful  possession  of  that  controlled  substance  with  the  intent  to  deliver. 

The  municipal  ordinance  under  which  the  defendant  was  arrested  provided  that  it  was 
“unlawful  for  any  person  to  loiter  in  or  near  any  thoroughfare,  place  open  to  the  public,  or 
near  any  public  or  private  place  in  a manner  and  under  circumstances  manifesting  the 
purpose  to  engage  in  drug-related  activity.”  The  ordinance  then  goes  on  to  list  nine  separate 
criteria  as  being  “among  the  circumstances  which  may  be  considered  in  determining  whether 
such  purpose  is  manifested.”  The  conduct  of  the  defendant  in  this  case  fit  a number  of  those 
nine  listed  criteria. 

Prior  to  his  trial,  the  defendant  moved  to  suppress  the  evidence  the  police  discovered 
on  his  person.  Specifically,  the  defendant  alleged  that  he  had  been  illegally  arrested  and 
searched  by  the  police.  The  trial  court  denied  the  defendant’s  motion  to  suppress  and  his 
case  proceeded  to  trial.  From  his  conviction,  the  defendant  brought  this  appeal. 

ARGUMENT:  Initially,  the  defendant  argued  that  the  municipal  ordinance  under  which  he 
was  arrested  was  unconstitutionally  vague.  Specifically,  the  defendant  argued  that  the 
ordinance  did  not  provide  adequate  notice  of  any  prohibited  conduct  and  it  did  not  establish 
even  minimal  guidelines  for  its  enforcement. 

OPINION:  The  appellate  court  concluded  that  the  Joliet  ordinance  permits  an  arrest  when 
the  accused  loiters  under  “circumstances  manifesting  the  purpose  of  engaging  in  drug- 
related  activity.”  According  to  the  Court,  however,  that  phrase  was  unconstitutionally  vague. 
A person  reading  the  ordinance  could  not  know  what  specific  acts  would  “manifest”  a drug- 
related  purpose  since  the  ordinance  states  that  the  nine  criteria  listed  therein  were  only 
“among”  the  circumstances  wnich  could  be  considered  in  determining  whether  a drug-related 
purpose  had  been  manifested.  The  Court  ruled  that  an  average  citizen  would  be  left  to 
speculate  as  to  any  other  circumstances  law  enforcement  officers  would  perceive  as 
manifesting  a drug-related  purpose.  Therefore,  the  appellate  court  ruled  that  the  anti- 
loitering ordinance  was  unconstitutionally  vague  because  it  failed  to  provide  adequate  notice 
of  prohibited  conduct. 

The  appellate  court  also  determined  that  the  ordinance  in  question  failed  to  provide 
adequate  law  enforcement  standards.  The  Court  ruled  that  the  unfettered  discretion  granted 
the  police  by  this  ordinance  was  unacceptable.  The  failure  of  this  ordinance  to  delineate 
adequate  enforcement  standards  also  rendered  this  statute  unconstitutional. 

ARGUMENT:  Further,  the  defendant  argued  that  as  a consequence  of  the 

unconstitutionality  of  the  Joliet  anti-loitering  statute,  his  arrest  was  illegal  and  the  search  of 
his  person  pursuant  to  that  arrest  was  unreasonable. 

OPINION:  Citing  the  case  of  People  v.  Krueger,  175  III.  2d  60,  (1996),  the  appellate  court 
agreed  with  the  defendant.  In  Krueger,  the  Illinois  Supreme  Court  determined  that  the 
exclusionary  rule  arising  out  of  the  Illinois  constitution  precludes  the  admission  of  evidence 
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even  if  that  evidence  were  seized  in  good  faith  by  police  officers  acting  pursuant  to  a statute 
later  determined  to  be  unconstitutional.  In  this  case  the  police  acted  in  reliance  upon  an 
unconstitutional  anti-loitering  statute.  Consequently,  any  arrest  made  pursuant  to  that 
statute  was  unlawful  despite  the  good  faith  of  the  arresting  officers. 

Justice  McDade  concurred. 

Justice  Holdridge  specially  concurred. 


******************** 


FOURTH  DISTRICT 


CONVICTIONS:  ISSUE  - - Was  the  defendant  properly  convicted  of  both  Residential 

Burglary  and  Burglary  of  an  Automobile?  ANSWER  - - Yes.  Under  the  law  as  it  stands 
now,  both  convictions  are  proper. 

People  v.  S.  Taylor, III.  Dec. (4th  Dist. , No.  4-02-0180,  December  31,  2002) 

Residential  Burglary  and  Burglary  - - Affirmed. 

Justice  Myerscough  delivered  the  Opinion  of  the  Unanimous  Court. 

FACTS:  In  the  early  morning  hours  of  September  8,  2001 , James  Parker  and  his  girlfriend, 
Shawn  Chandler,  awoke  to  find  an  intruder  in  the  upstairs  hallway  of  their  home.  Parker, 
who  recognized  the  intruder  as  the  defendant  in  this  case,  Staten  Taylor,  ordered  him  to 
leave  the  house  immediately.  It  seems  that  the  defendant  had  dated  a friend  of  Chandler 
and  had  visited  the  house  on  more  than  one  occasion.  A subsequent  inspection  of  the 
home  revealed  that  the  defendant  had  broken  into  Parker’s  Ford  pickup  truck  parked  in  the 
driveway  of  his  home.  Inside  of  the  truck  the  defendant  took  an  unknown  amount  of  money 
and  used  the  garage  door  opener  to  enter  the  victim’s  attached  garage.  Upon  entering  the 
garage,  the  defendant  took  $80  in  cash,  a 35-millimeter  camera,  and  a cell-phone  from 
Chandler’s  car  which  was  parked  in  the  garage.  From  the  garage,  the  defendant  entered 
Parker’s  home  and  took  approximately  $150  in  cash  from  a dresser  draw  located  in  the 
upstairs  bedroom  of  that  home. 

Based  upon  these  facts,  the  defendant  was  charged  with  the  burglary  of  Chandler’s 
car  and  the  residential  burglary  of  Parker’s  house.  A jury  convicted  the  defendant  on  both 
counts  and  his  trial  judge  sentenced  the  defendant  to  concurrent  14  and  6-year  sentences 
of  imprisonment.  This  appeal  followed. 

ARGUMENT:  The  defendant  initially  argued  that  because  Chandler’s  car  was  located 

within  Parker’s  dwelling,  the  burglary  of  the  motor  vehicle  was  subsumed  by  the  residential 
burglary  of  Parker’s  house.  Consequently,  the  defendant  argued  that  he  could  not  properly 
have  been  convicted  of  both  offenses. 
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OPINION:  The  appellate  court  ruled  that  the  defendant  was  quite  correct  in  his  argument 
that  he  could  not  properly  have  been  convicted  of  burglarizing  both  the  victim’s  attached 
garage  and  his  house.  However,  in  this  case,  the  defendant  was  not  charged  with 
burglarizing  the  victim’s  garage.  He  was  charged  with  and  convicted  of  burglarizing  a car 
found  inside  of  that  garage.  According  to  the  appellate  court,  the  victim’s  car  and  his  house 
were  two  singular  entities.  Consequently,  the  defendant  was  properly  charged  with  two 
separate  acts  of  burglary.  Specifically,  the  appellate  court  ruled  that  had  the  defendant 
merely  entered  the  victim’s  home  through  his  garage  and  continued  past  the  car,  not 
entering  it,  he  would  have  been  convicted  of  only  residential  burglary.  The  same  would  have 
been  true  even  if  he  had  stolen  items  from  both  the  garage  and  the  house.  However,  when 
the  defendant  entered  the  car  parked  inside  of  the  garage  with  the  intent  to  commit  a theft, 
he  committed  a separate,  stand-alone  offense  of  vehicular  burglary  which  was  separate  and 
apart  from  his  residential  burglary  conviction. 

ARGUMENT:  Alternatively,  the  defendant  argued  that  his  burglary  and  residential  burglary 
convictions  were  mutually  exclusive.  Consequently,  he  argued  that  he  could  not  properly 
have  been  convicted  of  both  offenses. 

OPINION:  The  appellate  court  responded  to  the  argument  of  the  defendant  by  ruling  that 
a defendant  may  be  sentenced  for  both  burglary  and  residential  burglary  when  his  conduct 
constituted  separate  and  distinct  acts.  Clearly,  in  this  case  the  defendant  did  commit  two 
separate  acts.  Additionally,  the  appellate  court  noted  that  the  defendant’s  act  of  vehicular 
burglary  was  not  a lesser-included  offense  of  his  residential  burglary  because  those  two 
offenses  require  proof  of  elements  that  were  separate  and  distinct  from  each  other. 
Consequently,  the  appellate  court  ruled  that  the  defendant  was  properly  convicted  of  both 
burglary  and  residential  burglary. 

Justices  Cook  and  Appleton  concurred. 


PROSECUTOR  CONDUCT:  ISSUE  - - Is  the  defendant  entitled  to  demand  that  the 

prosecutor  conduct  plea  negotiations  with  him?  ANSWER  - - No.  It  is  within  the  discretion 
of  the  State’s  Attorney  to  decide  whether  or  not  to  negotiate. 

People  v.  Moore. III.  Dec. (4th  Dist.,  No.  4-00-0843,  December  18,  2003) 

Unlawful  Delivery  of  a Controlled  Substance  - - Affirmed. 

Justice  Knecht  delivered  the  Opinion  of  the  Unanimous  Court. 

FACTS:  In  April  of  2000,  the  defendant  in  this  case,  Cortez  L.  Moore,  was  charged  by 

information  with  the  unlawful  delivery  of  a controlled  substance,  a Class  X felony.  The 
information  alleged  that  the  defendant  knowingly  delivered  1 gram  or  more,  but  less  than  1 5 
grams,  of  cocaine  while  within  1 ,000  feet  of  a place  of  worship.  Thereafter,  the  trial  court 
entered  a pretrial  discovery  order,  by  which  it  ordered  the  disclosure  of  information,  such  as 
the  identity  of  witnesses  and  exculpatory  evidence,  to  the  defendant.  The  People  responded 
by  listing  its  witnesses,  but  they  did  not  list  the  name  of  their  confidential  informant. 
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On  May  12,  2000,  the  defendant  filed  a motion  to  disclose  the  name  and  address  of 
the  confidential  informant  listed  on  the  police  report.  The  trial  court  granted  the  defendant’s 
motion.  On  May  1 8,  2000,  the  People  complied  with  the  trial  court's  order  and  disclosed  the 
requested  information.  On  May  22,  2000,  the  defendant  moved  for  the  dismissal  of  all 
charges  then  pending  against  the  defendant  and  claimed  that  he  was  the  victim  of 
prosecutorial  misconduct.  Specifically,  the  defendant  argued  that  he  had  been  denied  due 
process  because  the  prosecutor  in  his  case  had  refused  to  negotiate  a plea  with  him.  The 
defendant  noted  that  an  Assistant  State’s  Attorney  had  informed  his  counsel  that  if  he,  the 
defendant,  continued  to  demand  tne  name  of  the  People’s  confidential  source,  the  People 
would  refuse  to  negotiate  a plea  for  the  defendant.  When  the  defendant  continued  to 
demand  the  production  of  the  informant’s  name  and,  in  fact  received  that  information,  the 
People,  true  to  their  word,  refused  all  of  the  defendant’s  subsequent  offers  to  negotiate  a 
plea. 


The  trial  court,  after  a full  and  complete  hearing  on  the  defendant’s  motion,  declared 
that  the  defendant  had  offered  insufficient  evidence  of  any  discrimination  to  justify  any  relief 
on  that  ground.  The  defendant  was  thereafter  convicted  of  the  delivery  of  less  than  one 
gram  of  cocaine  (ironically,  a lesser  offense)  and  this  appeal  followed. 

ARGUMENT:  On  appeal  the  defendant  argued  that  he  had  been  treated  “unfairly”  by  the 
prosecution.  Specifically,  the  defendant  maintained  that  "by  denying  him  a chance  to  plea- 
bargain  after  his  attorney  had  put  in  the  discovery  request  concerning  the  confidential 
informant,  the  prosecutor  had  singled  out  and  punished  him  for  doing  something  that  the  law 
plainly  allowed  him  to  do.”  Conversely,  the  People  argued  that  they  have  broad  discretion 
concerning  whether  or  not  to  offer  plea  bargains.  The  People’s  decision  in  this  case  not  to 
offer  any  such  plea  bargain  was  clearly  constitutionally  proper. 

OPINION:  The  appellate  court  rejected  the  argument  of  the  defendant  by  noting  that  a 
prosecutor  is  entrusted  with  broad  discretion  to  determine  the  extent  of  the  societal  interest 
in  prosecution.  According  to  the  Court,  this  discretion  was  necessary  because  the  Illinois 
Legislature  could  not  possibly  have  described  every  alternative  situation  and  the 
corresponding  method  of  prosecuting  those  alternative  situations.  The  prosecutor,  in 
exercising  that  discretion,  naturally  bears  responsibility  for,  among  other  things,  negotiating 
plea  agreements. 

In  this  case  the  prosecutor,  in  effect,  asked  the  defendant  to  waive  his  right  to 
evidence  concerning  the  name  of  the  People’s  informant  when  the  prosecutor  informed  the 
defendant’s  counsel  that  a plea  bargain  was  contingent  upon  keeping  the  informant’s  identity 
confidential.  The  defendant,  when  appraised  of  the  consequences  of  his  demand  for  the 
identification  of  the  informant,  insisted  on  exercising  his  right  to  discover  that  identity.  The 
prosecutor  complied  with  this  request  and  then,  true  to  his  word,  refused  to  plea  bargain. 
According  to  the  appellate  court,  these  actions  were  well  within  the  prosecutor’s  broad 
discretion  to  plea  bargain.  Consequently,  the  defendant’s  due  process  rights  were  not 
violated. 

Further,  the  appellate  court  declared  that  the  conduct  of  the  prosecutor  did  not 
constitute  “punishment.”  The  Court  declared  that  in  the  “give  and  take”  of  plea  bargaining, 
there  is  no  element  of  punishment  or  retaliation,  so  long  as  the  accused  is  free  to  accept  or 
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reject  the  prosecutor’s  offer.  In  this  case,  the  defendant  freely  chose  to  demand  the 
disclosure  of  the  People’s  informant.  By  so  doing,  the  defendant’s  counsel,  on  behalf  of  the 
defendant,  freely  chose  to  forego  any  plea  negotiations.  In  effect,  the  defendant  paid  for 
what  he  got.  None  of  his  rights  were  violated. 

Justices  Cook  and  Myerscough  concurred. 


REASONABLE  DOUBT  - - Was  the  defendant  in  this  case  properly  convicted  of  the  unlawful 
possession  of  methamphetamine  manufacturing  chemicals  (pseudoephedrine)?  ANSWER  - 
- Yes.  Sufficient  evidence  was  produced  to  support  the  defendant’s  conviction. 

SEARCH  AND  SEIZURE  - - Was  the  defendant’s  detention  and  arrest  reasonable  under  the 
circumstances  of  this  case?  ANSWER  - - Yes. 

People  v.  Reatherford. III.  Dec. (4th  Dist. , No.  4-03-0101,  December  29,  2003) 

Unlawful  Possession  of  Methamphetamine  Manufacturing  Chemicals  - - Affirmed. 

Justice  Turner  delivered  the  Opinion  of  the  Unanimous  Court. 

FACTS:  On  January  22,  2001 , a security  officer  for  a local  Wal-Mart  called  the  local  drug 
task  force  and  informed  them  that  two  individuals,  who  were  known  to  him  as  Douglas  Dean 
and  David  Reatherford,  were  in  his  store  purchasing  Sudafed  and  Coleman  fuel,  ingredients 
used  in  the  manufacture  of  methamphetamine.  The  security  officer  relayed  a description  of 
the  individual’s  truck,  license  plate  number,  and  the  direction  the  truck  was  heading.  A 
member  of  the  task  force  traveled  in  the  direction  mentioned  by  the  security  officer  and 
eventually  located  the  suspects.  As  he  watched,  the  suspect  truck  changed  lanes  without 
signaling  and  commenced  to  weave  across  the  centerline  of  the  road.  Based  upon  this 
conduct,  the  task  force  member  called  for  a patrol  car  and  ordered  that  the  suspect  truck  be 
stopped. 

Upon  stopping  the  truck,  a State  Police  officer  approached  the  defendant’s  truck  and 
noticed  two  one-gallon  cans  of  Coleman  fuel  behind  the  front  seat  and  two  lithium  batteries 
sitting  on  the  passenger  seat.  Based  upon  all  of  this  information,  the  officer  asked  the  truck’s 
passenger,  Douglas  Dean,  to  exit  the  truck.  To  the  officer,  Dean  appeared  to  be  extremely 
nervous.  When  asked,  Dean  explained  that  he  was  both  coming  from  and  going  to  Pana. 
The  officer  asked  how  that  could  be  and  Dean  explained  that  they  had  just  left  a Menard’s 
store  in  Forsyth.  Another  officer  questioned  the  defendant  in  this  case,  David  Reatherford. 
The  defendant  explained  that  they  were  coming  from  Springfield.  Based  upon  their 
observations,  the  information  from  the  security  officer,  and  the  deceptive  answers  from  the 
suspects,  the  police  decided  to  arrest  both  Dean  and  the  defendant. 

A search  of  the  suspect’s  truck  after  their  arrest  revealed  eight  lithium  batteries,  cash 
register  receipts,  two  cans  of  Coleman  fuel,  isopropyl  alcohol,  and  46  boxes  of 
pseudoephedrine  pills,  each  containing  24  thirty-milligram  pills.  No  methamphetamine, 
anhydrous  ammonia,  coffee  filters,  or  recipes  on  how  to  manufacture  methamphetamine 
were  discovered  on  the  defendant.  Based  upon  this  evidence  the  defendant  was 
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subsequently  charged  with  one  count  of  the  unlawful  possession  of  a methamphetamine 
manufacturing  chemical  with  the  intent  to  manufacture  methamphetamine  with  a prior 
unlawful  possession  of  a controlled  substance  with  an  intent  to  deliver  conviction  Following 
his  conviction  for  that  offense,  the  defendant  brought  this  appeal. 

ARGUMENT : The  defendant  argued  that  the  trial  court  erred  in  refusing  to  grant  his  motion 
to  quash  his  arrest  and  to  suppress  evidence. 

OPINION:  Initially,  the  appellate  court  concluded  that  the  police  in  this  case  witnessed  two 
traffic  violations  (changing  lanes  without  signaling  and  weaving  across  the  centerline).  Even 
though  the  defendant  denied  committing  these  violations,  the  trial  court  believed  the  police 
This  was  good  enough  for  the  appellate  court  to  declare  that  the  stop  of  the  defendant  was 
appropriate.  Additionally,  the  appellate  court  ruled  that  all  of  the  evidence  gathered  by  the 
police  following  their  stop  of  the  suspect  car  (the  informant’s  tip,  the  items  seen  in  the 
suspect  truck,  the  nervousness  of  the  suspects,  and  the  suspects  inconsistent  and  deceptive 
answers)  all  combined  to  justify  the  continued  detention  of  the  defendants  and  the  additional 
questions  asked  by  the  police.  Finally,  those  same  factors  did,  in  the  opinion  of  the  appellate 
court  justify  the  arrest  of  the  suspects.  Consequently,  based  upon  these  findings,  the 
appellate  court  ruled  that  the  trial  court  did  not  err  in  refusing  to  grant  the  defendant’s  motion 
to  quash  his  arrest  and  to  suppress  evidence. 

ARGUMENT:  The  defendant  also  argued  that  the  People  had  failed  to  introduce  sufficient 
evidence  to  support  his  conviction.  Specifically,  the  defendant  argued  that  his  mere 
possession  of  the  precursor  chemicals  was  insufficient  to  sustain  his  conviction  and  the 
People's  failure  to  show  how  the  defendant  intended  to  manufacture  the  methamphetamine 
was  fatal  to  his  conviction. 

OPINION:  In  response  to  this  argument,  the  appellate  court  noted  that  in  order  to  sustain 
a conviction  for  the  offense  of  possession  of  methamphetamine-manufacturing  chemicals 
with  the  intent  to  manufacture  methamphetamine,  the  People  must  prove  the  defendant 
knowingly  possessed  a methamphetamine  manufacturing  chemical  with  the  intent  to 
manufacture  1 5 or  more  grams  of  a substance  containing  methamphetamine.  After  viewing 
all  of  the  evidence  introduced  in  this  case,  the  appellate  court  concluded  that  a reasonable 
jury  could  have  found  beyond  a reasonable  doubt  that  the  defendant  did  possess  the 
methamphetamine-manufacturing  chemicals  with  the  intent  to  manufacture 
methamphetamine.  The  appellate  court  rejected  the  defendant’s  argument  that  his  mere 
possession  of  the  chemicals  was  not  enough  to  sustain  his  conviction  by  noting  that  the 
People  offered  more  than  his  mere  possession.  Additionally,  the  Court  ruled  that  the  People 
were  not  required  to  prove  that  the  defendant  knew  how  to  manufacture  methamphetamine 
or  that  he  possessed  a laboratory  capable  of  such  manufacturing.  The  evidence  produced 
by  the  People  was  clearly  sufficient  to  support  the  defendant’s  conviction. 

Justices  Knecht  and  Appleton  concurred. 


SEARCH  AND  SEIZURE:  ISSUE  - - Was  the  defendant  illegally  seized  under  the  facts  of 
this  case?  ANSWER  - - In  the  opinion  of  the  appellate  court,  he  was. 
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SEARCH  AND  SEIZURE:  ISSUE  - - Could  the  People  use  the  statement  made  after  his 
illegal  seizure  under  the  “distinct  crime”  exception  the  the  fruit-of-the-poisonous-tree 
doctrine?  ANSWER  - - No.  The  appellate  court  concluded  that  it  would  not  extend  that 
exception  to  fit  this  case. 

People  v.  Brown, III.  Dec. (4th  Dist.,  No.  4-03-0259,  December  29,  2003) 

Suppression  of  Evidence  - - Affirmed. 

Justice  Cook  delivered  the  Opinion  of  the  majority  of  the  Court. 

FACTS:  On  the  evening  of  November  9,  2002,  a local  police  officer  was  on  patrol  in  his 
squad  car.  At  approximately  6:46  p.m.,  he  was  driving  past  a small  strip  mall  when  he 
noticed  the  defendant  in  this  case,  Antonio  Brown,  standing  alone  in  the  mall  parking  lot. 
The  building  at  that  address  contained  a grocery  store,  a restaurant,  and  two  or  three  other 
businesses.  Brown  was  seen  standing  in  front  of  the  grocery  store,  approximately  5 to  10 
feet  from  its  door.  The  grocery  store  was  closed  but  the  restaurant  next  door  was  open. 
Brown  was  between  1 5 to  20  feet  from  the  front  door  of  the  restaurant. 

Thinking  it  “odd”  that  someone  would  be  standing  in  front  of  a closed  store,  the  officer 
circled  the  block  and  pulled  into  the  mall  parking  lot.  Brown  had  not  moved,  but  as  the  squad 
car  approached,  he  began  to  walk  away.  The  officer  leaned  out  of  his  squad  car  and  asked 
Brown  to  stop  so  that  the  officer  could  speak  to  him.  Brown  obeyed  the  officer  and  stopped 
some  15  to  20  feet  from  the  squad  car.  The  officer  identified  himself  and  informed  Brown 
that  he  wanted  to  speak  to  him  about  why  he  was  standing  in  front  of  a closed  business. 
The  officer  then  asked  Brown  for  some  identification  and  Brown  stated  that  he  had  none. 
The  officer  then  asked  Brown  for  his  name,  address,  and  date  of  birth.  Brown  responded 
that  he  was  Tony  B.  Brown,  born  on  March  4,  1 983.  The  officer  gave  this  information  to  his 
dispatcher  and  sometime  later  learned  that  Brown  had  an  outstanding  warrant  for  his  arrest. 
The  defendant  was  then  placed  under  arrest  and  transported  downtown. 

Eventually,  the  defendant  was  charged  with  three  counts  of  obstructing  justice.  They 
included  twice  furnishing  false  information  to  the  police  to  prevent  his  own  apprehension  and 
falsely  stating  that  he  carried  no  identification.  Prior  to  his  trial,  the  defendant  moved  to 
suppress  the  information  he  gave  to  the  police.  After  a hearing  on  the  defendant’s  motion, 
the  trial  court  granted  that  motion  and  ruled  that  the  defendant  had  been  stopped  without 
justification  and  ordered  to  answer  the  questions  asked  by  the  police.  From  this  ruling  the 
People  brought  this  appeal. 

ARGUMENT:  Before  the  appellate  court  the  People  argued  that  (1 ) the  defendant  was  not 
“seized”  within  the  meaning  of  the  Fourth  Amendment;  (2)  if  he  was,  in  fact,  seized,  it  was 
a lawful  seizure,  and  (3)  in  any  case,  the  People  should  have  been  allowed  to  use  the 
evidence  given  to  the  police  by  the  defendant  under  the  “distinct-crime”  exception  to  the  fruit- 
of-the-poisonous-tree  doctrine. 

OPINION:  Concerning  thp  Pecple’s  first  argument,  the  appellate  court  noted  that  the  trial 
court  had  ruled  that  in  this  case  it  was  undisputed  that  the  defendant  was  simply  standing 
in  a parking  lot  doing  nothing  illegal  when  the  arresting  officer  arrived  in  his  squad  car. 
When  the  defendant  turned  to  leave,  the  officer  ordered  him  to  stop.  The  officer  did  not 
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merely  request  the  defendant  to  stop,  he  was  ordered  to  do  so.  Based  upon  these  facts,  the 
trial  court  concluded  that  the  defendant  was,  in  fact,  seized  by  the  arresting  officer  when  he 
was  asked  to  stop.  The  appellate  court  refused  to  overturn  this  ruling  of  the  trial  court. 

Concerning  the  People’s  second  argument  that  the  defendant’s  seizure  had  been 
lawful  because  it  was  based  upon  reasonable  suspicion,  the  appellate  court  noted  that  trial 
court  had  ruled  that  the  only  facts  to  People  were  able  to  identify  in  support  of  their  argument 
that  the  defendant’s  stop  was  justified  was  the  fact  that  the  defendant  was  standing  alone 
in  front  of  a store  that  was  closed.  The  trial  court  ruled  that  this,  by  itself,  was  insufficient  to 
justify  the  detention  of  the  defendant,  especially  since  it  was  only  6:46  p.m.  and  a store  open 
for  business  was  only  feet  away  from  the  defendant.  Again,  the  appellate  court  refused  to 
overturn  the  decision  of  the  trial  court. 

Finally,  concerning  the  People’s  “distinct-crime”  argument,  the  appellate  court  noted 
that  the  cases  that  support  this  exception  to  the  fruit-of-the-poisonous-tree  argument  all 
involve  situations  where  the  defendant  attempted  to  resist  the  police  during  their  attempt  to 
illegally  arrest  the  defendant.  Specifically,  the  exception  provides  that  if  the  defendant 
commits  an  illegal  act  (such  as  aggravated  battery)  while  attempting  to  resist  an  illegal 
arrest,  the  fruit-of-the-poisonous-tree  doctrine  will  not  prohibit  the  introduction  of  proof  of  that 
illegal  act.  However,  the  appellate  court  further  ruled  that  this  “distinct-crime"  doctrine  should 
not  be  applied  to  the  facts  of  this  case.  In  the  opinion  of  the  appellate  court,  these  "distinct- 
crime”  cases  all  dealt  with  protecting  the  police  from  being  attacked  by  defendants,  even  if 
they  were  illegally  being  arrested.  In  this  case  the  defendant  falsely  stated  that  he  was  not 
carrying  identification  and  then  gave  to  the  police  an  allegedly  false  name.  In  the  opinion  of 
the  appellate  court,  refusing  to  provide  true  identification  does  not  raise  the  same  policy 
concerns  as  does  assaulting  the  arresting  officers.  Therefore,  the  appellate  court  refused 
to  apply  this  “distinct-crime”  argument  to  the  facts  of  this  case. 

Justice  Myerscough  concurred. 

Justice  Turner  dissented  and  argued  that  the  majority  in  this  case  incorrectly  refused 
to  apply  the  “distinct-crime”  exception  to  the  fruit-of-the-poisonous-tree  doctrine. 


★ ★★★★★★★★★★★★★★★★★★★ 


FIFTH  DISTRICT 


EVIDENCE:  ISSUE  - - Did  the  trial  court  properly  allow  the  defendant’s  jury  to  view 

“gruesome”  photographs  and  other  evidence?  ANSWER  - - Yes.  That  evidence  was 
admissible  under  the  circumstances  of  this  case. 

TRIAL  PROCEDURE:  ISSUE  - - Was  the  defendant  denied  a fair  trial  when  his  trial  court 
allowed  his  jury  to  receive  a special  interrogatory?  ANSWER  - - No.  The  majority  of  the 
appellate  court  determined  that  the  trial  court  did  not  abuse  its  discretion  when  it  agreed  to 
give  the  defendant’s  jury  that  interrogatory. 


26 


People  v.  Forcum, III.  Dec. (5th  Dist.,  No.  5-01-0692,  November  7,  2003)  First 

Degree  Murder  - - Affirmed. 

Justice  Donovan  delivered  the  Opinion  of  the  majority  of  the  Court. 

FACTS:  The  defendant  in  this  case,  Donald  Forcum  and  Renee  DiCicco  had  been  seeing 
each  other  for  some  time.  In  the  spring  of  2000,  that  relationship  ended.  After  her  breakup 
with  the  defendant,  Renee  began  seeing  Brett  Janecke.  The  defendant  did  not  take  his 
breakup  with  DiCicco  or  her  relationship  with  Janecke  well.  On  numerous  occasions  the 
defendant  threatened  the  lives  of  both  DiCicco  and  Janecke. 

In  the  early  morning  hours  of  June  10,  2000,  the  defendant  entered  DiCicco’s 
apartment.  There  he  found  both  DiCicco  and  Janecke  asleep.  He  repeatedly  bludgeoned 
and  slashed  both  DiCicco  and  Janecke.  After  finishing  his  attack,  the  defendant  walked  over 
to  both  of  his  victims  and  stated  that  he  would  “see  you  in  hell.”  Janecke  survived  the 
defendant’s  brutal  attack.  DiCicco  did  not.  Based  upon  his  acts,  the  defendant  was  charged 
with  first-degree  murder,  attempted  first-degree  murder,  home  invasion  and  armed  violence. 
During  the  defendant’s  trial,  the  People  sought  an  extended-term  sentence  for  the  defendant 
based  upon  the  fact  that  the  defendant’s  conduct  constituted  exceptionally  brutal  and/or 
heinous  behavior  indicative  of  wanton  cruelty.  In  order  to  prove  up  this  type  of  behavior,  the 
People  tendered  a special  interrogatory  which  stated,  in  part:  “Has  the  State  proven  beyond 
a reasonable  doubt  that  the  offense  was  committed  by  exceptionally  brutal  or  heinous 
behavior  indicative  of  wanton  cruelty?”  The  jury  found  the  defendantto  be  guilty  as  charged 
and  further  answered  the  special  interrogatory  in  the  affirmative.  Based  upon  this  finding, 
the  trial  court  sentenced  the  defendant  to  an  extended-term  of  natural-life  imprisonment  for 
his  first  degree  murder.  The  defendant  then  brought  this  appeal. 

ARGUMENT:  The  defendant  argued  that  the  trial  court  erred  by  giving  the  proposed  special 
interrogatory  for  the  following  reasons:  (1)  to  do  so  violated  the  separation  of  powers 
doctrine;  (2)  to  do  so  violated  the  prohibition  against  ex  post  facto  laws;  (3)  the  trial  court 
should  have  given  this  interrogatory  after  the  guilt/innocense  phase  of  the  defendant’s  trial; 
and  (4)  the  People  illegally  added  an  additional  elementto  the  defendant’s  charged  offenses. 

OPINION:  The  appellate  court  rejected  each  of  the  arguments  of  the  defendant  and  ruled 
that  the  trial  court  did  not  err  in  allowing  the  use  of  the  special  interrogatory.  Specifically,  the 
Court  reasoned  that  the  facts  in  this  case  made  it  easier  to  reach  that  conclusion  than  did 
the  facts  in  other  cases  cited  by  the  People.  In  this  case  each  member  of  the  defendant’s 
jury  found  that  the  defendant’s  conduct  was  brutal  and  heinous.  Based  upon  these 
circumstances,  the  appellate  court  determined  that  the  trial  court  acted  within  its  express 
authority  by  allowing  the  use  of  such  an  interrogatory.  Further,  the  appellate  court  rejected 
the  defendant’s  various  arguments  concerning  the  constitutionality  of  this  procedure  or  that 
some  other  procedure  should  more  properly  have  been  used. 

ARGUMENT:  Additionally,  the  defendant  argued  that  the  trial  court  erred  ir.  allowing  into 
evidence  photographs  which  the  defendant  maintained  were  so  gruesome  that  their 
probative  value  was  outweighed  by  the  prejudicial  nature. 
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OPINION:  The  appellate  court  ruled  that  the  photos  in  question  were  both  relevant  and 
admissible  to  show  the  force  used  by  the  defendant  and  the  manner  he  used  in  committing 
his  crimes.  Even  if  they  were  gruesome,  they  were  still  admissible  against  the  defendant. 
Consequently  no  error  occurred  when  the  trial  court  allowed  their  introduction. 

ARGUMENT:  Finally,  the  defendant  argued  that  the  trial  court  erred  in  allowing  the 

prosecutor  to  replay,  during  his  closing  argument,  threatening  messages  the  defendant  had 
left  on  Janecke’s  answering  machine  and  to  read  to  the  jury  portions  of  a threatening  letter 
the  defendant  sent  to  DiCicco. 

OPINION:  The  appellate  court  ruled  that  the  trial  court  did  not  abuse  its  discretion  when  it 
allowed  the  prosecutor  to  play  the  tape  and  read  a portion  of  the  letter  in  question.  These 
items  had  already  been  introduced  into  evidence,  and  the  jury  had  an  opportunity  to  examine 
the  letter  themselves.  Finally,  the  Court  noted  that  the  prosecutor’s  reading  of  the  letter 
constituted  only  a small  portion  of  his  closing  argument  and  the  evidence  of  the  defendant’s 
guilt  was  truly  overwhelming.  Consequently,  the  appellate  court  ruled  that  the  trial  court  did 
not  abuse  its  discretion  when  it  allowed  the  prosecutor  to  play  the  tape  and  read  a portion 
of  the  letter. 

Justice  Chapman  concurred. 

Justice  Kuehn  dissented  and  argued  that  the  trial  court  in  this  case  had  improperly 
allowed  the  use  of  the  special  interrogatory. 
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RECENT  DECISIONS 

CONSTITUTIONALITY  OF  STATUTE  - - The  Aggravated 
Weapons  offense  withstands  a constitutional  attack.  (PeoDle  v 
Pulley.  1st  Dist)  u 

CONSTITUTIONALITY  OF  STATUTE  - - The  Implied  Consent 
statute  does  not  unconstitutionally  authorize  the  use  of  a PBT. 
(People  v.  Rozela.  2nd  Dist.)  14 

CHARGING  DOCUMENTS  - - The  defendant’s  charging 
document  did  properly  allege  that  the  defendant  committed  the 
offense  of  aggravated  battery.  (In  re  Joel  L.  4th  Dist.) 20 

EVIDENCE  - - The  destruction  of  evidence  in  this  case  did  not 
deny  the  defendant  due  process.  (Illinois  v.  Fisher  U.  S.  Sup. 


LIABILITY  - - An  ATF  agent  was  not  entitled  to  qualified  immunity 
from  liability  arising  out  of  his  execution  of  a search  warrant. 

(Groh  v.  Ramirez,  et  al..  U.  S.  Sup.  Ct.)  5 

OFFENSES  (Weapons)  - - The  People  did  prove  that  the 
defendant  was  not  on  his  own  land  when  he  illegally  possessed 
a firearm.  (People  v.  Pulley  1st  Dist.) n 

°FFENSES  (Aggravated  Battery)  - - The  People  did  prove  that 
the  victim  in  this  case  was  a police  officer.  (In  re  Joel  L..  4th  Dist.) 

’ 20 


PROSECUTOR  CONDUCT  - - The  prosecutor  did  misstate  the  law  to  the  jury 
by  arguing  that  he  defendant’s  “cloak  of  innocense"  was  gone.  (People  v. 
Brooks.  1st  Dist.) 12 

REASONABLE  DOUBT  (Aggravated  Kidnaping)--The  Peopledid  prove  that 
the  victim  in  this  case  was  secretly  confined  aqainst  her  will.  (People  v.  Phelps. 

III.  Sup.  Ct.)  8 

REASONABLE  SUSPICION  - - Sufficient  reasonable  suspicion  was  present 
to  justify  asking  the  defendant  to  take  a PBT.  (People  v.  Rozela.  2nd  Dist.)  ....  14 


REASONABLE  DOUBT  (Aggravated  Unlawful  Use  of  Weapons)  - - The 

pistol  found  in  the  defendant’s  car  was  immediately  accessible  to  the  defendant. 
(People  v.  Bartimo,  4th  Dist.)  23 


RESTITUTION  - - The  defendant  was  properly  ordered  to  pay  for  the  damage 
the  police  caused  in  their  attempt  to  place  him  under  arrest.  (People  v.  Stites. 

4th  Dist.)  21 

SEARCH  AND  SEIZURE  - - The  failure  to  list  any  of  the  items  to  be  seized  on 
a search  warrant  renders  that  warrant  invalid.  (Groh  v.  Ramirez.  U.  S.  Sup.  Ct.) 
5 

SEARCH  AND  SEIZURE  - - An  informational  roadblock  is  declared  to  be 
constitutional.  (Illinois  v.  Lidster.  U.  S.  Sup.  Ct.) 6 


SEARCH  AND  SEIZURE  - - The  Fourth  Amendment  does  apply  to  Summary 
Suspension  proceedings.  (People  v.  Rozela.  2nd  Dist.) 14 


SEARCH  AND  SEIZURE  - - The  defendant  voluntarily  consented  to  a search 
of  his  person  prior  to  accepting  a ride  with  the  police.  (People  v.  Smith.  2nd 
Dist.)  15 

SEARCH  AND  SEIZURE  - - In  an  emergency  situation,  the  police  may 
reasonably  seize  a person  without  a reasonable  suspicion  that  the  person  has 
committed  an  offense.  (People  v.  Smith.  2nd  Dist.) 15 


SEARCH  AND  SEIZURE  - - An  arresting  officer  may  reasonably  approach  a 
driver  to  inform  that  driver  why  he  had  been  stopped.  (People  v.  Bartimo.  4th 
Dist.)  23 

SEARCH  AND  SEIZURE  - - The  police  could  not  search  the  passengers  of  a 
car  based  solely  upon  the  arrest  of  the  driver  of  that  car.  (People  v.  Staple.  4th 
Dist.)  25 

SEARCH  AND  SEIZURE  - - The  search  of  the  defendants’  property  by  a private 
citizen  was  unreasonable.  (People  v.  Gott  & Gott.  5th  Dist.) 27 
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SEARCH  AND  SEIZURE  - - Insufficient  exigent  circumstances  were  present 
to  sustain  a warrantless  search  of  the  defendants’  property.  (People  v.  Gott  & 

Gott.  5th  Dist.)  27 


SENTENCING  - - The  defendant  properly  received  consecutive  sentences. 
(People  v.  Phelps.  III.  Sup.  Ct.) 8 


STATUTORY  CONSTRUCTION  - - The  People  offered  sufficient  evidence  to 
sustain  the  introduction  of  PBT  evidence.  (People  v.  Rozela.  2nd  Dist.) 14 


STATUTORY  CONSTRUCTION  - - Prior  convictions  based  upon  bond 
forfeitures  may  be  used  to  enhance  a subsequent  offense.  (People  v.  Smith  & 
Nelson.  2nd  Dist.) 17 


STATUTORY  CONSTRUCTION  - - A holstered  firearm  found  inside  of  the 
defendant’s  car  violated  the  weapons  statute.  (People  v.  Bartimo.  4th  Dist.)  ....  23 


SUMMARY  SUSPENSION  - - The  mouthpiece  of  a breathalyser  is  not  a 
“foreign  substance’’  for  purposes  of  blood/alcohol  testing.  (People  v.  Wilhelm. 

2nd  Dist.)  19 

TRIAL  PROCEDURE  - - A guilty  plea  taken  via  closed  circuit  television  violated 
the  defendant’s  due  process  rights.  (People  v.  Stroud.  III.  Sup.  Ct.)  9 


★ ★★★★★★★★★★★★★★★★★★★ 


UNITED  STATES  SUPREME  COURT 


EVIDENCE:  ISSUE  - - Did  the  destruction  of  evidence  by  the  police  deny  the  defendant  his 
due  process  rights?  ANSWER  - - No.  The  defendant  was  unable  to  show  that  the  police 
acted  in  bad  faith  when  they  destroyed  the  evidence  in  question. 

Illinois  v.  Fisher. U.  S. (U.  S.  Sup.  Ct.,  No.  03-374,  February  23,  2004)  Dismissal 

of  Charges  - - Reversed  and  Remanded. 

A Per  Curiam  decision. 

FACTS:  In  September  of  1 988,  a Chicago  police  officer  stopped  the  defendant  in  this  case 
for  a traffic  violation.  When  the  defendant  frantically  attempted  to  conceal  a plastic  bag 
containing  a white  powdery  substance,  he  was  placed  under  arrest.  Four  separate  tests  by 
a crime  laboratory  confirmed  that  the  bag  seized  from  the  defendant  contained  cocaine. 
Based  upon  this  evidence  the  defendant  was  charged  with  the  unlawful  possession  of  cocaine 
in  October  of  1988.  Eight  days  later  the  defendant  filed  a motion  for  discovery  wherein  he 
requested  access  to  all  physical  evidence  the  People  intended  to  use  at  his  trial.  The  People 
responded  that  all  evidence  would  be  made  available  to  the  defendant  at  a reasonable  time 
and  date  upon  his  request.  Thereafter,  the  defendant  was  released  on  bond  pending  his  trial 
and  he  disappeared.  Some  ten  years  later,  after  he  apparently  settled  in  Tennessee,  the 
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defendant  was  detained  on  an  unrelated  matter.  His  criminal  past  was  exposed  and  he  was 
arrested  on  an  Illinois  warrant.  The  People  then  reinstated  the  1988  cocaine-possession 
charge. 

Prior  to  his  trial,  the  defendant  was  informed  by  the  People  that  the  police,  acting  in 
accordance  with  established  procedures,  had  destroyed  the  substance  seized  from  him  during 
his  arrest.  The  defendant  then  formally  requested  production  of  the  substance  and  filed  a 
motion  to  dismiss  the  cocaine-possession  charge  based  on  the  People’s  destruction  of  that 
evidence.  The  trial  court  denied  the  defendant’s  motion  and  the  case  proceeded  to  trial.  The 
People  introduced  evidence  tending  to  show  the  facts  described  above.  The  defendant 
denied  ever  possessing  the  cocaine  and  insinuated  that  the  police  “framed”  him  for  the  crime. 
The  defendant’s  jury  did  not  believe  him  and  found  him  to  be  guilty  as  charged.  The 
appellate  court  reversed  the  defendant’s  conviction,  holding  that  the  due  process  clause  of 
the  United  States  Constitution  required  the  dismissal  of  the  charges  pending  against  the 
defendant.  Citing  the  case  of  Illinois  v.  Newberry.  166  III.  2d  310  (1995),  the  Court  reasoned 
that  the  defendant  was  denied  due  process  when  the  evidence  was  destroyed  even  though 
the  defendant  was  unable  to  show  that  the  police  acted  in  bad  faith.  The  Illinois  Supreme 
Court  refused  to  hear  the  People’s  appeal  and  this  matter  was  then  brought  before  the  United 
States  Supreme  Court. 

ARGUMENT:  Before  the  Supreme  Court  the  People  argued  that  the  lower  courts  erred  in 
ruling  that  under  the  facts  of  this  case  the  defendant  was  denied  due  process  when  the  police, 
acting  in  good  faith  and  pursuant  to  standard  police  procedures,  destroyed  the  evidence  in 
question.  Specifically,  the  People,  citing  the  case  of  Arizona  v.  Youngblood.  488  U.  S.  51 
(1988),  argued  that  because  the  defendant  was  unable  to  show  that  the  police  were  acting 
in  bad  faith  when  they  destroyed  the  evidence  in  question,  he  was  not  denied  due  process  of 
law 

OPINION:  The  Supreme  Court  ruled  that  the  evidence  destroyed  in  this  case  was  only 

“potentially  useful  evidence”  and  not  “materially  exculpatory  evidence.”  At  most,  the 
defendant  could  have  hoped  that  a fifth  test  of  that  evidence  might  have  exonerated  him.  The 
destruction  of  this  type  of  evidence  was  insufficient  to  require  the  dismissal  of  the  charges 
pending  against  the  defendant  where  the  police  were  obviously  acting  in  good  faith. 
Consequently,  the  Court  ruled  that  in  orderforthe  defendantto  prove  that  he  had  been  denied 
due  process,  he  was  required  to  prove  that  the  police  acted  in  bad  faith  when  they  destroyed 
the  evidence  in  question.  The  Court  then  noted  that  the  facts  in  this  case  clearly  did  not 
support  that  theory.  The  police  merely  acted  in  accordance  with  established  police  policy. 
Therefore,  the  Supreme  Court  determined  that  the  Illinois  appellate  court  erred  in  dismissing 
the  charges  pending  against  the  defendant  based  upon  the  fact  that  the  police  had  destroyed 
evidence  before  the  defendant  was  able  to  conduct  his  own  tests. 

Justice  Stevens  concurred  in  the  Judgment. 


SEARCH  AND  SEIZURE:  ISSUE  - - Did  the  failure  of  the  People  to  include  a description  of 
the  items  to  be  seized  within  their  search  warrant  render  that  warrant  fatally  defective? 
ANSWER  - - Yes.  Under  these  circumstances,  the  warrant  was  clearly  insufficient  to 
specifically  describe  the  items  to  be  seized. 
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LIABILITY;  ISSUE  - - Was  the  lead  ATF  agent  in  this  case  entitled  to  qualified  immunity 
from  liability  resulting  from  his  execution  of  a facially  invalid  search  warrant?  ANSWER  - - 
No.  The  agent,  as  the  leader  of  the  officer  executing  the  warrant,  failed  to  read  the  warrant 
and  to  satisfy  himself  that  he  understood  that  it  was  valid  on  its  face. 

Groh  v.  Ramirez,  et  al., U.  S. (U.  S.  Sup.  Ct.,  No.  02-811,  November  4,  2003) 

Denial  of  Motion  to  Suppress  - - Reversed  and  Remanded. 

Justice  Stevens  delivered  the  Opinion  of  a majority  of  the  Court. 

FACTS:  An  ATF  agent  prepared  and  signed  an  application  for  a warrant  to  search  the 

Ramirez’s  Montana  ranch.  The  application  expressly  stated  that  the  search  was  for  specified 
weapons,  explosives,  and  records.  In  support  of  the  application,  the  agent  submitted  an 
extremely  detailed  affidavit  setting  forth  his  basis  for  believing  that  such  items  were  on  the 
ranch.  A basic  warrant  form  was  also  completed  by  the  agent.  A Federal  magistrate  judge 
signed  the  warrant  form  even  though  that  form  on  its  face  did  not  identify  any  of  the  items  that 
the  agent  intended  to  seize.  The  portion  of  the  warrant  calling  for  a description  of  the  “person 
or  property”  merely  described  the  defendant’s  house,  not  the  alleged  weapons,  explosives  or 
records.  Also,  the  warrant  failed  to  incorporate  by  reference  the  application’s  itemized  list. 

Subsequently,  the  agent  led  federal  and  local  law  enforcement  officers  to  the  ranch  but 
found  no  illegal  weapons  or  explosives.  After  the  completion  of  the  search,  the  agent  left  a 
copy  of  the  warrant  at  the  ranch  but  he  did  not  leave  a copy  of  the  application.  Ramirez  then 
brought  suit  against  the  agent  and  others  under  Bivens  v.  Six  Unknown  Federal  Narcotics 
Agents.  403  U.  S.  388,  and  42  U.  S.  C.,  section  1983,  claiming,  among  otherthings,  a Fourth 
Amendment  violation.  The  District  Court  granted  the  defendants  summary  judgement,  finding 
no  Fourth  Amendment  violation,  and  further  finding  that  even  if  such  a violation  had  occurred, 
the  defendants  were  entitled  to  qualified  immunity.  The  Ninth  Circuit  Court  of  Appeals 
affirmed  except  as  to  the  Fourth  Amendment  claim  against  the  agent,  holding  that  the  warrant 
was  invalid  because  it  did  not  describe  with  particularity  the  place  to  be  searched  and  the 
items  to  be  seized.  The  court  also  concluded  that  the  agent  was  not  entitled  to  qualified 
immunity  from  liability  because  he  was  the  leader  of  the  search  and  he  clearly  had  not  read 
the  warrant  and  satisfied  himself  that  he  understood  its  scope  and  limitations.  According  to 
the  Court  of  Appeals,  the  warrant  in  question  was  obviously  defective  and  the  agent  should 
have  recognized  this  fact.  From  this  ruling,  the  agent  then  brought  this  appeal  before  the 
United  States  Supreme  Court. 

ARGUMENT:  The  agent  first  argued  that  under  the  circumstances  of  this  case,  the  warrant 
was  not  defective  merely  because  it  did  not,  on  its  fact,  spell  out  exactly  what  the  police  were 
searching  for. 

OPINION:  The  Supreme  Court  responded  to  the  argument  of  the  agent  by  noting  that  the 
warrant  did  not  merely  fail  to  precisely  describe  what  the  agents  were  searching  for.  It  totally 
failed  to  list  any  such  items.  Consequently,  the  warrant  was  plainly  invalid  on  its  face.  It  did 
not  meet  the  Fourth  Amendment’s  unambiguous  requirement  that  a warrant  “particularly 
describe  the  persons  or  things  to  be  seized.”  It  did  not  describe  them  at  all.  The  fact  that  the 
agent’s  application  for  the  warrant  clearly  spelled  out  these  missing  facts  did  not  save  this 
situation.  The  ranch  owners  were  clearly  not  aware  of  this  application  and  had  no  way  of 
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becoming  aware  of  it.  Finally,  the  Supreme  Court  ruled  that  it  did  not  need  to  decide  the  issue 
of  whether  the  Fourth  Amendment  permits  a warrant  to  cross-reference  other  documents, 
because  no  such  cross-referencing  was  attempted  in  this  case.  Finally,  because  the  warrant 
was  totally  defective,  the  Court  ruled  that  the  subsequent  search  at  issue  had  to  be 
considered  to  have  been  warrantless.  Since  no  circumstances  were  shown  to  have  justified 
such  a warrantless  search,  the  search  was  declared  to  have  been  unreasonable  and  illegal 

ARGUMENT:  Additionally,  the  agent  argued  that  even  if  the  warrant  was  invalid  on  its  face, 
as  a law  enforcement  officer,  he  should  have  been  entitled  to  qualified  immunity  from  any 
liability  that  arose  from  the  execution  of  that  warrant. 

OPINION:  The  Supreme  Court  rejected  this  argument  and  ruled  that  under  these 
circumstances,  no  reasonable  officer  would  have  believed  that  the  warrant  in  this  case  was 
valid.  Furthermore,  because  the  agent  himself  prepared  the  invalid  warrant,  he  could  not  be 
heard  to  argue  that  he  merely  relied  upon  the  Federal  Magistrate’s  assurance  that  it  contained 
an  adequate  description  and  was  valid.  For  this  reason,  the  Supreme  Court  declared  that  the 
agent  was  not  entitled  to  qualified  immunity  from  liability  because  it  would  have  been  clear  to 
a reasonable  officer  that  the  warrant  was  invalid  on  its  face. 


SEARCH  AND  SEIZURE:  ISSUE  - - Did  an  informational  roadblock  violate  the  defendant’s 
Fourth  Amendment  rights?  ANSWER  - - No.  The  greater  public  interest  was  sufficient  to 
overcome  any  minimal  interference  with  the  defendant’s  liberty  interests. 

Illinois  v.  Lidster. U.  S. (U.  S.  Sup.  Ct.,  No.  02-1060,  January  13,  2004)  DUI  - - 

Affirmed. 

Justice  Berger  delivered  the  Opinion  for  the  majority  of  the  Court. 

FACTS:  On  the  day  in  question,  the  police  sat  up  a highway  checkpoint  in  order  to  obtain 
information  from  motorists  about  a hit-and-run  accident  that  had  occurred  about  one  week 
earlier  at  the  same  location  and  time  of  day.  The  police  stopped  each  vehicle  for  about  1 0 to 
1 5 seconds,  asked  the  occupants  of  each  vehicle  whether  they  had  seen  anything  happen  at 
that  location  the  previous  weekend,  and  handed  each  driver  a flyer  describing  the  incident  and 
requesting  information  about  it. 

As  the  defendant  in  this  case,  Robert  S.  Lidster,  approached  the  checkpoint,  he  was 
requested  to  stop.  In  stopping,  the  defendant’s  minivan  swerved,  nearly  hitting  an  officer.  The 
officer  smelled  alcohol  on  the  defendant’s  breath.  Another  officer  administered  a sobriety  test 
and  then,  when  the  defendant  failed  that  test,  arrested  him.  Thereafter,  the  defendant  was 
charged  with  DUI.  Prior  to  his  trial,  the  defendant  moved  to  quash  his  arrest  and  argued  that 
the  police  checkpoint  in  this  case  violated  his  Fourth  Amendment  rights.  The  trial  court 
rejected  this  argument  and  found  the  defendant  to  be  guilty  as  charged.  However,  the 
appellate  court  reversed  the  defendant’s  conviction.  The  Illinois  Supreme  Court  agreed  with 
the  decision  of  the  appellate  court  and  ruled  that  in  light  of  the  United  States  Supreme  Court 
decision  of  Indianapolis  v.  Edmond.  531  U.  S.  32,  the  detention  of  the  defendant  at  the  police 
roadblock  was  illegal.  From  this  decision  the  People  brought  this  cause  before  the  United 
States  Supreme  Court. 
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ARGUMENT:  The  People  argued  that  the  Illinois  Supreme  Court  had  erred  in  ruling  that  the 
detention  of  the  defendant  was  unreasonable.  Specifically,  the  People  argued  that  the 
checkpoint  stop  in  this  case  was  reasonable  due  to  the  great  public  interest  involved  here. 

OPINION:  The  Supreme  Court  agreed  with  the  People  and  declared  that  the  police 

roadblock  in  this  case  did  not  violate  the  Fourth  Amendment.  Specifically,  the  Court  ruled  that 
Edmond  did  not  control  the  outcome  of  this  case.  The  Supreme  Court  reasoned  that  in 
Edmond,  it  had  held  that,  absent  special  circumstances,  the  Fourth  Amendment  forbids  the 
police  from  making  vehicle  stops  without  individualized  suspicion  at  a checkpoint  set  up 
primarily  for  general  “crime  control”  purposes.  In  Edmond,  the  checkpoint  was  designed  to 
ferret  out  drug  crimes  committed  by  the  motorists  themselves.  In  this  case,  however,  the 
primary  purpose  of  the  stop  was  not  to  determine  whether  the  drivers  had  themselves 
committed  a crime,  but  to  ask  the  occupants,  as  members  of  the  public,  for  help  in  providing 
information  about  a crime  in  all  likelihood  was  committed  by  someone  else. 

Further,  the  Supreme  Court  ruled  that  the  Fourth  Amendment  does  not  require  the 
courts  to  apply  an  Edmond-type  rule  of  automatic  unconstitutionality  to  such  stops.  The  mere 
fact  that  such  stops  normally  lack  individualized  suspicion  was  held  not  to  itself  determine  the 
constitutional  outcome  in  such  cases.  According  to  the  Supreme  Court,  sometimes  special 
law  enforcement  concerns  will  justify  highway  stops  without  an  individualized  suspicion.  In 
the  opinion  of  the  Court,  seeking  information  from  the  public  was  just  such  a concern.  The 
Supreme  Court  declared  that  in  such  cases,  the  courts  must  look  to  the  gravity  of  the  public 
concern  served  by  the  seizure,  the  degree  to  which  the  seizure  advances  the  public  interest, 
and  the  severity  of  the  interference  with  the  suspect’s  individual  liberty.  In  this  case  the  public 
concern  was  grave,  a person  had  been  killed.  Additionally,  the  stop  of  the  defendant  only 
interfered  minimally  with  his  liberty.  Consequently,  the  Supreme  Court  ruled  that  the  stop  in 
question  did  not  violate  the  Fourth  Amendment. 

Justices  Rehnquist,  O’Connor,  Scalia,  Kennedy,  and  Thomas  joined  Justice  Breyer  in 
this  Opinion. 

Justices  Stevens,  Souter,  and  Ginsburg  joined  Justice  Breyer  as  to  Parts  I and  II  of  this 
Opinion. 

Justice  Stevens,  joined  by  Justices  Souter  and  Ginsburg,  filed  an  Opinion  concurring 
in  part  and  dissenting  in  part. 


★ ★★★★★★★★★★★★★★★★★★★ 


ILLINOIS  SUPREME  COURT 


REASONABLE  DOUBT  (Aggravated  Kidnapping):  ISSUE  - - Was  the  confinement  of  the 
victim  in  this  case  both  secret  and  against  her  will?  ANSWER  - - Yes.  Sufficent  evidence  of 
both  factors  was  proven  by  the  People. 
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SENTENCING:  ISSUE  - - Was  the  prohibition  against  double  enhancements  violated  when 
the  defendant  received  consecutive  sentences  for  heinous  battery  and  aggravated 
kidnapping?  ANSWER  - - No.  Such  a sentence  was  not  an  enhancement  because  it  did 
not  increase  the  defendant’s  individual  sentences  and  the  Legislature  clearly  intended  such 
a result. 

People  v.  Phelps.  III.  Dec.  (III.  Sup.  Ct.,  No.  93830,  January  23,  2004) 

Consecutive  Sentences  - - Affirmed. 

Justice  Thomas  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  The  defendant  in  this  case,  a paraplegic,  had  been  seeing  the  victim  in  this  case, 
a high  school  girl,  who  came  frequently  to  his  townhouse.  However,  the  girl  stopped  seeing 
the  defendant  after  her  family  “grounded”  her  and  ordered  her  to  stop  seeing  the  defendant. 
On  the  day  in  question,  the  victim  was  getting  off  of  her  school  bus  when  she  was  grabbed 
by  two  men  and  transported  to  the  defendant's  house.  The  defendant  questioned  why  the 
victim  had  not  been  over  lately  and  the  victim  explained  that  she  had  been  grounded.  Upon 
receiving  this  answer,  the  defendant  ordered  the  victim  to  take  her  clothes  off.  When  she 
refused,  the  defendant  pulled  out  a gun  and  again  demanded  that  the  victim  disrobe.  The 
victim  complied  with  the  defendant’s  demand  and  the  defendant  then  took  a cup  of  flammable 
liquid  and  threw  it  on  the  victim.  The  defendant  then  set  the  victim  on  fire.  Eventually,  the 
victim  was  able  to  put  out  the  flames  but  not  before  she  was  badly  burned. 

The  victim  then  asked  for  her  clothes  so  that  she  could  leave.  After  the  victim  assured 
the  defendant  that  she  would  say  that  she  was  attacked  and  burned  by  someone  else,  the 
defendant  allowed  the  victim  to  get  dressed  and  to  leave  his  house.  The  victim  immediately 
ran  home  and  informed  her  family  that  the  defendant  had  burned  her.  As  a result  of  the 
conduct  of  the  defendant,  the  victim  received  second  and  third  degree  burns  over  36  % of  her 
body  and  she  spent  two  weeks  in  intensive  care  and  two  months  in  a rehabilitation  center. 
The  burns  and  resulting  skin  grafts  left  the  victim  with  permanent  and  prominent  scarring  over 
80  % of  her  body.  Based  upon  his  conduct,  the  defendant  was  charged  with  kidnaping, 
aggravated  kidnaping,  heinous  battery  and  attempted  first  degree  murder.  The  defendant’s 
jury  convicted  him  of  aggravated  kidnaping  and  heinous  battery  and  the  trial  court  sentenced 
him  to  consecutive  prison  terms  of  15  and  30  years  respectively.  On  appeal,  the  defendant 
made  numerous  arguments.  The  appellate  court  rejected  most  of  the  defendant’s  arguments 
but  agreed  with  his  argument  that  he  had  improperly  been  sentenced  to  consecutive 
sentences.  This  appeal  before  the  Illinois  Supreme  Court  was  brought  by  both  the  People 
and  the  defendant. 

ARGUMENT:  Initially,  the  defendant  argued  that  he  had  improperly  been  convicted  of 

aggravated  kidnaping  because  the  victim  in  this  case  was  neither  secretly  confined  nor  was 
that  confinement  actually  against  the  will  of  the  victim. 

OPINION:  The  Supreme  Court  ruled  that  for  the  purposes  of  the  aggravated  kidnaping 

statute,  secret  confinement  may  be  shown  by  proof  of  either  the  secrecy  of  the  confinement 
or  the  secrecy  of  the  place  of  confinement.  On  the  facts  of  this  case,  the  Court  concluded 
that  a jury  could  easily  have  concluded  that  the  defendant  knowingly  and  secretly  confined  the 
victim  against  her  will.  Given  the  fact  that  the  defendant  conceded  the  fact  that  great  bodily 
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harm  was  inflicted  upon  the  victim,  the  defendant’s  conviction  for  aggravated  kidnaping  was 
affirmed. 

ARGUMENT:  The  People  then  argued  that  the  trial  court  had  erred  in  finding  that  the 
imposition  of  consecutive  sentences  in  this  case  constituted  an  improper  double 
enhancement.  Conversely,  the  defendant  argued  that  he  had  been  subjected  to  an  improper 
double  enhancement  because  the  factor  relied  upon  to  impose  consecutive  sentences,  i.e., 
the  infliction  of  severe  bodily  injury,  was  already  an  element  of  the  offenses  for  which  he  was 
convicted. 

OPINION:  The  Supreme  Court  rejected  this  argument  of  the  defendant  and  ruled  that  the 
defendant’s  consecutive  sentences  do  not  constitute  a double  enhancement.  The  Court  noted 
thatthe  defendant’s  heinous  battery  charge  alleged  that,  in  the  course  of  committing  a battery, 
the  defendant  knowingly  caused  the  victim  to  suffer  severe  and  permanent  disability  by  means 
of  a flammable  substance.  Thus,  the  infliction  of  severe  and  permanent  disability  was  used 
once  to  enhance  a simple  battery  to  heinous  battery.  However,  the  Court  concluded  that  once 
the  defendant  was  convicted  of  this  charge,  no  further  enhancements  occurred.  The  mere 
fact  that  the  defendant’s  sentences  were  ordered  to  be  served  consecutively  did  not  enhance 
the  severity  of  those  sentences.  Each  of  the  defendant’s  convictions  resulted  in  a discrete 
sentence  that  was  treated  individually.  Specifically,  the  Supreme  Court  ruled  that  no  double 
enhancement  occurred  because  consecutive  sentencing  is  not  a sentence  enhancement. 

Finally,  the  Supreme  Court  rejected  the  defendant’s  argument  that  the  single 
aggravating  factor  of  the  infliction  of  great  bodily  harm  was  improperly  used  to  enhance  two 
of  his  offenses.  This,  according  to  the  defendant  was  another  improper  double  enhancement. 
The  Supreme  Court  disagreed  and  ruled  that  the  double  enhancement  rule  prohibits  a single 
factor  from  being  used  twice  with  respect  to  the  same  offense.  In  this  case  the  same  factor 
was  used  only  once  for  two  offenses.  This  was  not,  in  the  opinion  of  the  Supreme  Court,  an 
improper  double  enhancement. 


TRIAL  PROCEDURE:  ISSUE  - - Was  the  defendant’s  rights  violated  when  his  guilty  plea 

was  taken  via  closed  circuit  television?  ANSWER  - - Yes.  A defendant  has  the  constitutional 
right  to  be  present  in  court  when  his  guilty  plea  is  taken. 

People  v.  Stroud. III.  Dec. (III.  Sup.  Ct.,  No.  94823,  January  23,  2004)  Possession 

of  a Stolen  Car  - - Reversed  and  Remanded. 

Justice  Thomas  delivered  the  Opinion  of  the  Court. 

FACTS:  On  March  23, 1 998,  the  defendant  in  this  case,  Bennie  Stroud,  entered  a negotiated 
plea  of  guilty  in  the  circuit  court  of  Kankakee  County  to  the  offense  of  possession  of  a stolen 
motor  vehicle.  Unfortunately,  when  the  defendant  entered  his  plea,  he  was  not  physically 
present  in  the  courtroom.  Rather,  he  appeared  via  closed  circuit  television.  The  defendant 
was  represented  by  counsel  at  the  time  his  plea  was  taken,  and  the  defendant,  himself,  made 
no  objection  to  his  absence  from  the  courtroom  or  to  the  fact  that  the  plea  was  taken  by  the 
use  of  closed  circuit  television.  Pursuant  to  his  plea  agreement,  the  defendant  was  sentenced 
to  two  years’  probation.  Before  accepting  the  defendant’s  plea,  the  trial  court  advised  the 
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defendant  that  any  wilful  violation  of  his  probation  could  result  in  the  revocation  of  his 
probation,  along  with  a prison  sentence  of  between  three  and  seven  years  in  prison. 

On  July  1 , 1 998,  the  People  filed  a petition  to  revoke  the  defendant's  probation,  alleging 
that  subsequent  to  his  plea,  the  defendant  had  committed  the  offense  of  the  unlawful 
possession  of  a controlled  substance.  On  December  1 , 1 998,  the  defendant’s  probation  was 
revoked  because  of  his  subsequent  offense,  and  the  defendant  was  sentenced  to  seven  years 
in  prison.  For  the  first  time,  the  defendant  brought  an  appeal  attacking  his  sentence  of 
probation.  The  appellate  court  dismissed  the  defendant's  appeal,  finding  that  because  the 
defendant  had  failed  to  file  a timely  motion  to  withdraw  his  guilty  plea,  he  could  not  attack  that 
guilty  plea  in  an  appeal  of  his  probation  revocation.  Thereafter,  the  defendant  filed  a post- 
conviction petition,  again  arguing  that  his  original  guilty  plea  should  have  been  vacated 
because  he  had  entered  it  via  closed  circuit  television,  rather  than  in  person.  The  People 
moved  to  dismiss,  again  arguing  that  the  defendant’s  argument  was  barred  by  his  failure  to 
move  to  withdraw  his  plea.  This  time  the  appellate  court  disagreed  with  the  People.  The 
Court  ruled  that  while  the  defendant  was,  in  fact,  barred  from  attacking  his  guilty  plea  on  direct 
appeal,  nothing  prevented  him  from  collaterally  attacking  his  plea  in  a post-conviction  petition 
on  constitutional  grounds.  The  appellate  court  then  found  that  the  defendant’s  plea  over 
closed  circuit  television  had  violated  his  constitutional  right  to  be  present  at  a critical  stage  of 
his  proceedings.  Consequently,  the  Court  reversed  the  revocation  of  the  defendant’s 
probation.  This  appeal  was  then  brought  before  the  Illinois  Supreme  Court. 

ARGUMENT:  The  People  argued  that  the  defendant  was  not  denied  his  constitutional  rights 
when  he  plead  guilty  via  closed  circuit  television.  Specifically,  the  People  argued  that  the 
procedures  used  in  this  case  were  proper  and  the  defendant  was  not  denied  any  constitutional 
right  by  the  use  of  those  procedures. 

OPINION:  The  Supreme  Court  noted  that  by  the  use  of  the  closed  circuit  television  system 
in  this  case  the  defendant  was  physically  absent  for  the  most  decisive  moment  of  the  criminal 
proceedings  against  him.  In  the  opinion  of  the  Court,  the  importance  of  the  courtroom  itself 
in  contributing  a dignity  essential  to  the  integrity  of  the  trial  process  convinced  the  Court  that 
a defendant’s  appearance  at  his  guilty  plea  proceeding  via  closed  circuit  television  was 
constitutionally  permissible  only  if  the  defendant  expressly  waives  his  right  to  physical 
presence  on  the  record  after  being  advised  of  his  right  to  be  bodily  in  the  courtroom.  The 
Court  ruled  that  it  believed  that  the  defendant’s  physical  presence  would  have  contributed  to 
the  fairness  of  the  proceeding.  Since  the  trial  record  did  not  establish  either  that  the 
defendant  was  personally  admonished  that  he  had  a right  to  be  physically  present  in  court  for 
his  guilty  plea  and  that  he  affirmatively  waived  that  right,  the  Supreme  Court  declared  that  the 
defendant’s  due  process  rights  had  been  violated  and  that  he  was  entitled  to  have  his  guilty 
plea  vacated  and  to  have  his  case  remanded  back  to  the  trial  court  for  further  proceedings. 
For  these  reasons,  the  Supreme  Court  affirmed  the  decision  of  the  appellate  court  in  this  case. 
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FIRST  DISTRICT 


CONSTITUTIONALITY  OF  STATUTE:  ISSUE  - - Was  the  penalty  for  aggravated  unlawful 
use  of  a firearm  disproportionate  to  the  penalty  for  the  mere  unlawful  use  of  that  firearm? 
ANSWER  - - No.  The  aggravated  weapons  statute  withstands  this  constitutional  attack. 

OFFENSES  (Weapons):  ISSUE  - - Did  the  People  prove  that  the  defendant  was  not  on  his 
own  land  when  he  possessed  a firearm?  ANSWER  - - Yes.  Sufficient  evidence  was 
introduced  to  prove  that  point. 

People  v.  Pulley. III.  Dec. (1st  Dist.,  No.  1-02-2023,  January  21,  2003) 

Aggravated  Unlawful  Use  of  Weapons  - - Affirmed. 

Justice  South  delivered  the  Opinion  of  the  majority  of  the  Court. 

FACTS:  In  the  early  morning  hours  of  July  30,  2001,  a Chicago  police  officer,  who  was 

assigned  to  the  Chicago  Housing  Authority,  was  standing  in  a large  parking  lot  behind  a 
Housing  Authority  building.  As  the  officer  talked  with  three  other  officers,  he  heard  gunfire  and 
turned  to  look  in  the  direction  where  the  shots  had  been  fired.  He  saw  the  defendant  in  this 
case,  Rickey  Pulley,  standing  at  the  rear  of  the  building  with  his  right  arm  extended  and  a gun 
in  his  hand.  As  the  officer  watched,  the  defendant  fired  his  weapon  several  times.  The  officer 
then  ran  toward  the  defendant  and  the  defendant  turned  and  ran.  As  the  officer  chased  the 
defendant,  he  saw  the  defendant  toss  his  gun  over  a nearby  fence.  The  defendant  was 
eventually  apprehended  and  placed  under  arrest. 

The  gun,  a 9 millimeter  automatic  weapon,  was  found  where  the  defendant  was  seen 
to  have  tossed  it.  Based  upon  this  evidence,  the  defendant  was  charged  with  aggravated 
unlawful  use  of  a weapon.  At  the  conclusion  of  his  jury  trial,  the  defendant  was  found  to  be 
guilty  as  charged.  From  his  sentence  to  a Cook  County  boot  camp,  this  appeal  was  filed. 

ARGUMENT:  Initially,  the  defendant  argued  that  his  conviction  for  aggravated  unlawful  use 
of  weapons  should  be  reversed  because  the  People  failed  to  prove  an  essential  element  of 
that  offense,  i.e.,  that  he  was  not  on  his  own  land  at  the  time  that  he  possessed  the  firearm. 

OPINION:  The  appellate  court  disagreed  with  the  defendant  and  ruled  that  in  this  case  an 
experienced  police  officer  with  explicit  knowledge  of  the  area  in  question  specifically  testified 
that  the  defendant  in  this  case  was  standing  on  Chicago  Housing  Authority  property  when  he 
fired  the  shots.  The  defendant,  while  still  possessing  the  firearm,  ran  through  the  housing 
complex  and  attempted  to  gain  access  to  a different  apartment  within  that  complex.  This, 
according  to  the  appellate  court,  was  sufficient  to  allow  a jury  to  infer  that  the  defendant  was 
not  on  his  own  land  at  the  time  of  his  offense. 

ARGUMENT:  Next,  the  defendant  argued  that  the  penalty  for  aggravated  unlawful  use  of 
weapons,  based  on  the  conduct  described  in  this  case,  was  unconstitutionally  disproportionate 
to  the  penalty  for  simple  unlawful  use  of  weapons. 
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OPINION:  The  appellate  court  rejected  each  and  every  one  of  the  defendant’s  arguments 
concerning  the  constitutionality  of  the  aggravated  weapons  offense.  First,  the  Court  ruled  that 
contrary  to  the  argument  of  the  defendant  the  aggravated  weapons  statute  was  not  identical 
to  the  simple  weapons  statute.  Therefore,  it  could  constitutionally  be  punished  differently. 
Further,  the  Court  ruled  that  contrary  to  the  argument  of  the  defendant,  the  aggravated 
weapons  offense  does  not  punish  more  severely  less  serious  conduct.  The  conduct  targeted 
by  the  aggravated  offense  was,  in  fact,  more  serious  than  the  simple  weapons  offense. 
Additionally,  the  appellate  court  rejected  the  argument  that  the  aggravated  weapons  statute 
was  unconstitutional  because  it  potentially  punished  wholly  innocent  conduct  by  noting  that 
this  issue  had  already  been  decided  in  the  case  of  People  v.  Grant.  339  III.  App.  3d  792 
(2003).  Finally  the  Court  rejected  the  arguments  of  the  defendant  that  his  due  process  and 
equal  protection  rights  had  been  violated  because  the  aggravated  weapons  statute  permits 
property  owners  to  carry  weapons  anywhere  on  their  own  land  while  restricting  renters  from 
carrying  weapons  in  the  common  areas  of  their  residences.  The  Court  ruled  that  in  limiting 
the  allowable  possession  of  weapons  to  property  in  which  one  has  ownership,  the  legislature 
balanced  a person’s  need  to  protect  his  home  or  business  with  the  need  of  the  general  public 
and  the  police  to  be  protected  from  the  potential  use  of  weapons  in  situations  unrelated  to 
protecting  one’s  property  or  business.  This  rational  basis  for  limiting  the  rights  of  renters  was 
good  enough  for  the  appellate  court. 

Justice  Hoffman  concurred. 

Justice  Hall  dissented  and  argued  that  the  People  had  simply  failed  to  prove  that  the 
defendant  was  not  on  his  own  land  when  he  possessed  the  firearm  in  question. 


PROSECUTOR  CONDUCT:  ISSUE  - - Was  the  defendant  denied  due  process  when  the 
prosecutor  informed  the  defendant’s  jury  that  when  they  went  to  deliberate,  the  defendant’s 
“cloak  of  innocence”  was  gone?  ANSWER  - - No.  According  to  the  appellate  court, 
altnough  the  prosecutor  misstated  the  law,  any  such  error  was  harmless  beyond  a reasonable 
doubt. 

People  v.  Brooks. III.  Dec. (1st  Dist.,  No.  1-02-1850,  January  16,  2004)  Armed 

Robbery  - - Affirmed. 

Justice  O’Mara  Frossard  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  the  day  in  question,  the  victim  in  this  case  was  working  in  an  ice  cream  shop. 
At  around  10  p.m.,  he  was  in  the  process  of  closing  the  store  when  two  men  appeared  at  the 
back  of  the  store.  Both  men  wore  masks  and  one  was  armed  with  a gun.  When  they  asked 
the  victim  for  money,  he  told  them  that  the  money  was  in  the  cash  register  and  in  an  envelope 
on  the  desk.  The  two  men  then  duct  taped  the  victim’s  hands  and  legs  and  placed  him  in  the 
store  freezer.  After  about  15  minutes,  the  victim  was  able  to  untie  himself  and  escape  the 
freezer.  He  then  noticed  that  the  cash  register  was  empty.  The  police  were  then  called. 

An  investigation  by  the  police  was  conducted  and  a fingerprint  was  found  on  the  cash 
register.  A forensic  scientist  then  declared  that  the  print  belonged  to  the  defendant  in  this 


12 


case,  LaVance  Brooks.  To  the  police  the  defendant  declared  that  he  had  never  been  inside 
of  the  victim’s  ice  cream  shop  and  that  he  had  never  operated  a cash  register  for  any  purpose. 
Based  upon  this  and  other  evidence,  the  defendant  was  arrested  and  charged  with  armed 
robbery.  During  his  trial,  the  defendant  never  testified  and  called  no  witnesses.  During  his 
summation  to  the  defendant’s  jury,  the  prosecutor  made  the  following  statement:  “There’s  no 
question,  ladies  and  gentlemen,  there’s  no  issue  as  to  identification  as  to  who  was  in  that 
store.  When  you  go  back  into  the  jury  room,  the  presumption  of  innocence  which  (the  trial 
judge)  told  you  about  as  you  were  being  selected  as  jurors  and  which  you  will  receive  in  your 
jury  instructions^)  that  presumption,  that  cloak  of  innocence  is  gone.  When  you  go  back  into 
the  jury  room  and  deliberate  and  find  this  defendant  guilty  of  the  only  verdict  which  you  can 
possibly  do  under  the  evidence,  and  that  is  to  find  the  defendant  guilty  of  armed  robbery."  The 
counsel  for  the  defendant  did  not  object  to  this  statement.  The  defendant’s  jury  then 
proceeded  to  find  him  guilty  and  the  counsel  for  the  defendant  did  not  include  this  statement 
of  the  prosecutor  in  any  post-trial  motion.  From  his  conviction  and  sentence  the  defendant 
brought  this  appeal. 

ARGUMENT:  The  defendant  argued  before  the  appellate  court  that  in  this  case  the 

prosecutor  made  improper  comments  that  unconstitutionally  shifted  the  burden  of  proof  to  the 
defense.  Specifically,  the  defendant  argued  that  the  prosecutor  misstated  the  law  when  he 
informed  the  defendant’s  jury,  during  his  closing  argument,  that  the  defendant’s  presumption 
of  innocence  was  gone.  This  misstatement  of  the  law,  according  to  the  defendant,  denied  him 
due  process  and  mandated  a new  trial. 

OPINION:  The  appellate  court  agreed  with  the  defendant  that  the  statement  of  the 

prosecutor  was  a misstatement  of  the  law.  The  “cloak  of  innocence”  was  not  gone  when  the 
jury  retired  to  deliberate.  It  remained  in  existence  until  the  jury  concluded  that  the  defendant 
was  guilty  beyond  a reasonable  doubt.  However,  the  Court  also  ruled  that  due  to  the  limited 
nature  of  this  misstatement,  together  with  the  timing  of  the  comment  and  the  instructions  given 
by  the  trial  court,  any  damage  done  by  this  comment  did  not  result  in  prejudice  to  the 
defendant.  Further,  this  single  comment  by  the  prosecutor  did  not  affect  the  defendant’s 
substantial  rights  or  cause  sufficient  harm  to  have  compromised  the  fairness  or  integrity  of  the 
trial  process.  As  a consequence  of  these  findings,  the  appellate  court  determined  that  any 
error  caused  by  the  comments  of  the  prosecutor  was,  at  most,  harmless  error. 

Justices  Gallagher  and  Smith  concurred. 


******************** 


SECOND  DISTRICT 


SEARCH  AND  SEIZURE:  ISSUE  - - Does  the 

summary  suspension  proceedings?  ANSWER  - - 
People’s  argument  that  it  did  not. 


Fourth  Amendment  apply  to  statutory 
Yes.  The  appellate  court  rejected  the 
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CONSTITUTIONALITY  OF  STATUTE:  ISSUE  - - Does  the  implied  consent  statute 

unconstitutionally  authorize  a PBT  without  the  existence  of  probable  cause?  ANSWER  - - 
No.  The  statute  only  authorizes  a PBT  upon  the  consent  of  the  driver  and  in  this  case  the 
defendant  did,  in  fact,  consent  to  take  the  PBT. 

REASONABLE  SUSPICION:  ISSUE  - - Did  the  arresting  officer  have  sufficient  reasonable 
suspicion  to  justify  asking  the  defendant  to  take  the  PBT?  ANSWER  - - Yes. 

STATUTORY  CONSTRUCTION:  ISSUE  - - Did  the  People  offer  a sufficient  foundation  for 
the  introduction  of  the  PBT  results.  ANSWER  - - The  issue  was  not  properly  raised  by  the 
defendant. 

People  v.  Rozela. III.  Dec. (2nd  Dist. , No.  2-02-1282,  December  30,  2003)  Denial 

of  Petition  to  rescind  a summary  suspension  - - Affirmed. 

Justice  Byrne  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  At  12:54  a m.  on  September  12,  2002,  a police  officer  was  parked  in  his  squad  car 
at  a local  gas  station  when  he  noticed  a car  drive  by  him  at  a rate  in  excess  of  the  local  speed 
limit.  Activating  his  radar,  the  officer  confirmed  the  fact  that  the  car  was  traveling  37  miles  per 
hcur  in  a 25  miles  per  hour  zone.  While  he  was  following  this  suspect  car,  the  officer  noticed 
that  it  twice  weaved  across  the  highway  dividing  line.  Based  upon  this  evidence  the  officer 
turned  on  his  emergency  lights  and  attempted  to  pull  the  car  over.  As  the  officer  watched,  the 
suspect  turned  the  wrong  way  onto  a one-way  street  and  then  pulled  over  to  the  curb.  Upon 
approaching  the  suspect  car,  the  officer  noticed  that  the  driver  of  that  car,  the  defendant  in  this 
case,  had  glassy,  bloodshot  eyes.  There  was  a strong  smell  of  alcohol  on  the  defendant’s 
breath  and  the  defendant  admitted  drinking  a couple  of  beers  that  evening.  Based  upon  these 
facts,  the  officer  administered  the  horizontal  gaze  nystagmus  test.  The  test  involves 
evaluating  six  points.  According  to  the  officer,  the  defendant  failed  every  point.  The 
defendant  then  agreed  to  undergo  a series  of  field  sobriety  tests.  She  passed  those  tests. 
The  officer  then  asked  the  defendant  to  submit  to  a PBT.  She  did  and  that  test  revealed  a 
blood/alcohol  concentration  of  .126.  The  defendant  was  then  placed  under  arrest  and 
transported  to  the  police  station  where  she  submitted  to  a breathalyzer  examination.  That  test 
produced  a .109  result. 

Thereafter,  the  defendant  received  notice  of  the  summary  suspension  of  her  driving 
privileges.  She  filed  a petition  to  rescind  that  summary  suspension.  After  a full  and  complete 
hearing  of  the  defendant’s  petition,  the  trial  court  refused  to  order  the  rescission  of  her 
summary  suspension  and  this  appeal  followed. 

ARGUMENT:  Initially,  the  defendant  argued  that  the  Statutory  Summary  Suspension  statute 
that  authorizes  PBTs  was  unconstitutional  because  it  authorized  the  taking  of  a breath  sample 
without  probable  cause.  Conversely,  the  People  argued  that  the  Fourth  Amendment 
protections  did  not  apply  to  Statutory  Summary  Suspension  proceedings. 

OPINION:  The  appellate  court  rejected  the  arguments  of  both  the  People  and  the  defendant. 
Initially,  citing  the  case  of  People  v.  Krueger.  208  III.  App.  3d  897  (1991),  the  appellate  court 
ruled  that  an  arrest  required  by  the  implied-consent  statute  must  be  a lawful  arrest.  Declining 
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an  invitation  to  deviate  from  this  existing  rule,  the  appellate  court  reaffirmed  its  prior  ruling  that 
the  Fourth  Amendment  protections  do  apply  to  statutory  summary  suspension  proceedings. 
Concerning  the  defendant’s  argument,  the  appellate  court  noted  that  under  the  statute  in 
question,  the  defendant  must  consent  to  take  the  PBT  before  one  can  be  given.  In  this  case, 
the  defendant  clearly  did  give  her  consent.  Consequently,  the  appellate  court  rejected  the 
defendant’s  argument  that  her  Fourth  Amendment  rights  were  violated  by  the  Implied  Consent 
statute. 

ARGUMENT:  Next,  the  defendant  argued  that  the  arresting  officer  lacked  sufficient 

reasonable  suspicion  to  justify  his  request  that  the  defendant  take  the  PBT  and  even  if 
sufficient  reasonable  suspicion  did  exist,  the  use  of  the  PBT  test  results  in  this  case  was  error. 

OPINION:  The  appellate  court,  in  response  to  the  this  argument  of  the  defendant,  noted  that 
the  arresting  officer  observed  the  defendant  commit  three  separate  traffic  offenses  before  he 
stopped  her.  Once  the  defendant  was  stopped,  the  officer  noticed  the  strong  smell  of  alcohol 
on  the  defendant’s  breath  and  she  failed  the  horizontal  gaze  nystagmus  test.  (The 
defendant’s  successful  completion  of  the  other  roadside  tests  did  not  change  this  situation.) 
Finally,  the  defendant  admitted  drinking  alcohol  that  evening.  These  facts,  in  the  opinion  of 
the  appellate  court,  were  sufficient  to  sustain  the  officer’s  request  that  the  defendant  undergo 
a BPT. 

ARGUMENT:  Finally,  the  defendant  argued  that  the  People  failed  to  offer  a sufficient 

foundation  for  the  introduction  and  use  of  the  PBT  evidence. 

OPINION:  The  appellate  court  responded  to  this  argument  by  noting  that  the  defendant  did 
not  testify  in  this  case.  Therefore,  the  defendant  did  not  create  a prima  facie  case  that  the 
PBT  test  results  did  not  accurately  reflect  her  blood/alcohol  concentration.  Because  the 
question  was  not  raised,  the  People  were  not  required  to  lay  a proper  foundation  for  the 
introduction  of  this  evidence.  Consequently,  the  appellate  court  rejected  this  argument  of  the 
defendant. 

Justices  Hutchinson  and  Gilleran  Johnson  concurred. 


SEARCH  AND  SEIZURE:  ISSUE  - - Did  the  defendant  voluntarily  consent  to  a search  of  his 
person  before  he  accepted  a ride  in  a police  squad  car?  ANSWER  - - Yes.  Under  the 
circumstances  of  this  case,  he  did. 

SEARCH  AND  SEIZURE:  ISSUE  - - May  the  police  properly  seize  an  individual  without  any 
reasonable  suspicion  that  a crime  has  been,  is  being,  or  is  about  to  be  committed?  ANSWER 
- - Yes.  Under  the  appropriate  emergency  circumstances,  such  a seizure  is  proper. 

People  v.  Smith. III.  Dec. (2nd  Dist.,  No.  2-02-0882,  January  30,  2004) 

Suppression  of  evidence  - - Reversed  and  Remanded. 

Justice  Kapala  delivered  the  Opinion  of  a majority  of  this  Court. 
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FACTS:  At  approximately  3:30  a.m.,  on  February  24,  2002,  a police  officer  was  driving  on 
Interstate  88  when  he  saw  a car  being  driven  in  excess  of  the  speed  limit.  The  car  was 
eventually  stopped  for  speeding  and  failing  to  signal  for  lane  changes.  The  car,  a 20-year-old 
Chevrolet  Malibu  had  four  occupants  inside.  The  driver  of  the  car  was  then  placed  under 
arrest  for  DUI.  The  police  then  had  the  three  passengers  of  the  car  step  out  and  identify 
themselves.  None  of  the  passengers  could  drive  the  Malibu  away  (due  to  various  disabilities, 
including  the  fact  that  two  out  of  the  three  were  legally  drunk).  After  discovering  that  none  of 
the  passengers  could  drive  the  car,  the  police  informed  them  that  they  needed  to  call 
someone  for  a ride  because  their  vehicle  was  going  to  be  towed  away.  None  of  the 
passengers,  at  that  time  of  the  morning,  could  find  anyone  to  help  them.  Due  to  the 
intoxicated  condition  of  the  passengers  and  due  to  the  fact  that  the  suspect  car  was  stopped 
on  an  expressway  along  which  it  was  illegal  for  pedestrians  to  walk,  the  police  were 
confronted  with  a problem.  What  do  they  do  with  the  passengers?  They  could  not  just  leave 
them  there  along  the  side  of  the  Interstate.  The  passengers  could  not  walk  away  due  to  their 
condition  and  the  rules  governing  the  expressway.  Finally,  the  police  decided  to  offer  the 
passengers  a courtesy  ride  to  the  police  station  where  they  could  stay  until  they  were  able  to 
arrange  alternative  transportation.  The  passengers  accepted  the  offered  ride. 

As  the  passengers  were  preparing  to  enter  the  police  cars  for  a ride  to  the  police 
station,  the  officers  informed  them  that  their  police  agency  had  a policy  which  required  that 
all  persons  who  were  to  be  transported  in  police  cars  must  be  frisked  for  weapons.  None  of 
the  passengers  objected  to  this  frisk.  The  defendant  in  this  case,  Travis  Smith,  was  one  of 
those  passengers.  When  the  police  patted  him  down  they  discovered  an  illegal  pistol  hidden 
in  his  sleeve.  Based  upon  this  discovery,  the  defendant  was  placed  under  arrest  and  charged 
with  the  aggravated  unlawful  use  of  a weapon.  Prior  to  his  trial,  the  defendant  moved  to 
suppress  the  weapon  discovered  by  the  police  during  their  search  of  his  person.  The  trial 
court  granted  the  defendant’s  motion  and  ruled  that  by  his  non-verbal  action,  the  defendant 
had  consented  to  a search  of  his  person  by  the  police.  However,  the  court  also  concluded 
that  the  defendant  should  have  been  allowed  to  simply  walk  away  from  the  scene  of  the  traffic 
step.  The  police  refusal  to  allow  the  defendant  to  do  so  resulted  in  his  illegal  detention  and 
an  illegal  search  of  his  person.  From  this  ruling  the  People  brought  this  appeal  before  the 
apoellate  court. 

ARGUMENT:  The  defendant  argued  that  the  trial  court  had  erred  in  ruling  that  he  had 

voluntarily  consented  to  a search  of  his  person.  Specifically,  the  defendant  argued  that  his 
non-verbal  consent  to  the  police  pat-down  constituted  nothing  more  than  mere  acquiescence 
to  the  apparent  authority  of  the  police  to  conduct  that  search.  Consequently,  the  defendant 
did  not  voluntarily  consent  to  the  pat-down. 

OPINION:  The  appellate  court  disagreed  with  the  defendant  and  ruled  that  the  officers’ 

interaction  with  the  defendant  and  his  companions  was  not  investigatory  or  accusatory  in 
nature.  The  clear  purpose  of  the  questions  posed  by  the  police  was  to  determine  if  any  of 
them  could  drive  the  stopped  car  from  the  scene.  Furthermore,  the  suggestions  and 
directions  given  to  the  men  concerning  their  departure  were  in  no  way  calculated  to  elicit 
incriminating  responses.  Moreover,  the  defendant  was  informed  in  no  uncertain  terms  that 
he  would  be  permitted  to  leave  the  scene  of  the  stop  and  that  he  did  not  have  to  accept  the 
offer  by  the  police  of  a courtesy  ride.  Consequently,  the  appellate  court  determined  that  the 
defendant’s  non-verbal  acts  did  manifest  his  consent  to  the  pat-down  search  of  his  person. 
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Those  acts  could  not  properly  be  characterized  as  merely  his  acquiescence  to  the  authority 
of  the  police. 

ARGUMENT:  The  People  also  argued  that  the  trial  court  erred  in  ruling  that  defendant  had 
no  other  alternative  but  to  accept  the  offer  of  a ride  from  the  police.  The  trial  court  then  used 
this  finding  to  hold  that  the  original  detention  of  the  defendant  was  illegal  and  his  subsequent 
consent  to  a search  of  his  person  was  invalid.  This,  argued  the  People,  was  an  erroneous 
finding. 

OPINION:  The  appellate  court  used  this  opportunity  to  declare  that  under  the  facts  of  this 
case  there  existed  an  emergency  situation  which  justified  a brief  seizure  of  the  person  of  the 
defendant  even  without  any  reasonable  suspicion  that  criminal  activity  was  about  to  be 
committed.  While  acknowledging  that  no  previous  Illinois  court  has  mentioned  this  exception 
to  the  Fourth  Amendment,  this  appeal  court  declared  that  such  an  exception  existed. 
Furthermore,  because  the  defendant  was  lawfully  detained  under  this  emergency  exception, 
his  consent  to  the  pat-down  search  of  his  person  was  also  reasonable.  Specifically,  the 
appellate  court  declared  that  the  police  in  this  case  had  a duty  to  remove  the  defendant  and 
his  companions  from  the  roadside.  This  duty  to  transport  the  passengers  justified  the  police 
in  acting  in  accordance  with  their  standard  policy  of  frisking  all  persons  who  ride  in  their  cars. 
Consequently,  the  appellate  court  ruled  that  the  police  properly  declared  that  the  passengers 
could  not  remain  at  the  scene  of  the  vehicle  stop,  properly  offered  to  give  the  passengers  a 
ride  and  properly  conducted  a pat-down  search  of  their  persons  after  they  accepted  their  offer 
of  that  ride. 

Justice  O’Malley  concurred. 

Justice  Byrne  dissented  and  argued  that  the  voluntary  consent  of  the  defendant  to  a 
search  of  his  person  was  tainted  by  his  detention  by  the  police  after  the  original  traffic  stop 
ended. 


STATUTORY  CONSTRUCTION:  ISSUE  - - Did  the  trial  court  err  in  enhancing  the 

defendant’s  sentences  based  upon  their  prior  convictions  that  had  resulted  from  bond 
forfeitures?  ANSWER  - - No.  According  to  the  appellate  court,  a conviction  is  a conviction. 

People  v.  Smith  and  Nelson. III.  Dec. (2nd  Dist. , No.  2-02-0909  & 0910,  January  9, 

2004)  Felony  DUI  and  DWR  - - Affirmed. 

Justice  Gilleran  Johnson  delivered  the  unanimous  Opinion  of  the  Court. 

FACTS:  Defendant  Smith  was  stopped  for  speeding.  When  the  arresting  officer  asked  for 
Smith’s  driver’s  license,  Smith  admitted  that  it  had  been  revoked.  Based  upon  these  facts, 
Smith  was  indicted  for  felony  driving  on  a revoked  license.  At  the  defendant’s  trial,  the  People 
introduced  Smith’s  driver’s  abstract  from  the  Illinois  Secretary  of  State’s  office.  That  abstract 
did  show  that  Smith’s  license  had  been  revoked  since  1986  due  to  a DUI  conviction.  The 
1 986  conviction  and  subsequent  revocation  had  resulted  from  a bond  forfeiture.  The  abstract 
further  showed  that  Smith  had  previously  committed  DWLR  in  2000  and  in  2001 . Smith  was 
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found  to  be  guilty  as  charged  and  at  his  sentencing  hearing  the  trial  court  ruled  that  his  1986 
bond  forfeiture  conviction  for  DUI  and  his  subsequent  revocation  could  properly  be  considered 
for  purposes  of  enhancing  his  present  DWLR  offense  under  section  6-303(d)  of  the  Illinois 
Vehicle  Code.  From  his  conviction  for  aggravated  DWLR  and  his  sentence  of  60  days'  in  jail 
and  2 years’  probation,  Smith  brought  an  appeal. 

Defendant  Nelson  was  stopped  for  improper  lane  usage  and  for  his  failure  to  signal. 
The  arresting  officer  noticed  the  strong  odor  of  alcohol  on  the  defendant’s  breath,  his  eyes 
were  red  and  glassy,  and  his  speech  was  slurred.  Nelson  had  great  difficulty  in  performing 
the  field  sobriety  tests  and  he  admitted  that  he  had  been  drinking.  Based  upon  this  evidence, 
the  trial  court  found  that  the  defendant  was  guilty  of  DUI.  Additionally,  the  defendant  plead 
guilty  to  obstructing  justice  after  he  gave  a false  name  to  the  police  during  his  detention.  A 
peek  at  the  defendant’s  driver’s  abstract  revealed  that  he  had  DUI  convictions  in  1 966,  1971, 
1986  and  1995,  and  that  his  license  had  been  revoked  since  1966.  Further,  the  defendant’s 
1966  and  1971  convictions  for  DUI  were  the  result  of  bond  forfeitures.  At  the  defendant’s 
sentencing  hearing,  the  trial  judge  declared  that  the  defendant’s  bond  forfeiture  convictions 
could  be  considered  for  purposes  of  enhancing  his  present  DUI  offense.  Consequently,  the 
defendant  was  sentenced  as  a Class  2 felon  and  he  received  a six-year  term  of  imprisonment 
and  a concurrent,  maximum  extended-term  sentence  of  six  years’  imprisonment  on  his 
obstruction  charge.  Following  the  denial  of  his  motion  to  reconsider  his  sentence,  Nelson 
brought  this  appeal. 

For  purposes  of  the  review  of  the  issue  of  what  effect  a prior  bond  forfeiture  conviction 
might  have  on  a subsequent  conviction,  these  appeals  were  consolidated. 

ARGUMENT:  On  appeal  both  defendants  argued  that  it  was  improper  to  use  their  prior 

convictions  to  enhance  their  present  sentences  because  those  prior  convictions  resulted  only 
from  bond  forfeitures. 

OPINION:  The  appellate  court  rejected  the  arguments  of  both  defendants  and  ruled  that  for 
purposes  of  the  Illinois  Vehicle  Code,  a conviction  that  results  from  a bond  forfeiture  is 
functionally  equivalent  to  any  other  conviction.  Although  the  defendants  argued  otherwise, 
the  appellate  court  ruled  that  bond  forfeiture  proceedings  are  not  devoid  of  procedural 
safeguards.  A defendant  who  fails  to  appear  on  charges  under  the  Vehicle  Code  and 
consequently  sustains  a conviction  by  way  of  a bond  forfeiture  may  still  move  to  vacate  that 
conviction.  However,  when  such  a defendant  fails  to  avail  himself  of  this  safeguard,  the  Illinois 
Legislature  has  permitted  the  courts  to  infer  that  the  defendant  committed  the  charged 
offenses.  This,  in  the  opinion  of  the  appellate  court,  was  sufficient  to  pass  constitutional 
muster  since  highway  driving  was  a privilege  and  not  a right.  The  Court  reasoned  that  when 
a person  obtains  a driver’s  license,  he  consents  to  the  conditions  imposed  by  the  Legislature 
in  exchange  for  that  privilege.  One  of  those  conditions  was  that  a conviction  that  arises  from 
a bond  forfeiture  would  be  treated  like  any  other  conviction  upon  which  a court  may  rely  in 
imposing  an  enhanced  sentence.  Consequently,  based  upon  these  findings,  the  appellate 
court  ruled  that  the  trial  courts  in  these  cases  did  not  err  in  sentencing  the  defendants  to 
felony  violations  of  DWR  and  DWI. 

Justices  Hutchinson  and  McLaren  concurred. 
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SUMMARY  SUSPENSION:  ISSUE  - - Is  the  mouthpiece  of  a breathalyzer  machine  a 

“foreign  object”  for  purposes  of  the  rules  governing  the  testing  of  a defendant’s  blood/alcohol 
content?  ANSWER  - - No.  Such  a construction  would  have  been  against  the  clear  intent  of 
the  Legislature  and  would  have  led  to  absurd  results. 

People  v.  Wilhelm. III.  Dec. (2nd  Dist. , No.  2-03-0106,  January  27,  2004)  Grant 

of  Petition  to  rescind  summary  suspension  - - Reversed  and  Remanded. 

Justice  Callum  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  The  defendant  in  this  case  was  suspected  of  DUI.  She  was  arrested  and 

transported  to  the  police  station  where  the  arresting  officer  observed  the  defendant  for  the 
statutory  20-minute  period.  The  defendant  was  then  given  the  breathalyzer  test.  The 
instrument  used  in  this  test  was  the  Intox  EC/IR,  a Department  of  State  Police  approved 
breath  test  instrument  (20  III.  Adm.  Code,  sec  1286.210(a)(2)),  consisting  of  an  analysis 
device  connected  by  a breath  tube  to  a mouthpiece.  As  instructed,  the  defendant  put  the 
mouthpiece  into  her  mouth  and  blew  into  it.  That  blow  did  not  produce  a sufficient  sample  for 
the  breathalyzer  to  analyze.  The  defendant  then  removed  the  mouthpiece,  spoke  to  the 
officer,  replaced  the  mouthpiece,  and  blew  again.  Again,  this  second  blow  did  not  produce 
a sufficient  breath  sample.  Again,  the  defendant  removed  the  mouthpiece,  spoke  to  the 
officer,  replaced  the  mouthpiece,  and  blew.  The  third  time  was  the  charm  and  finally,  the 
breathalyzer  received  a sufficient  breath  sample  to  test.  The  machine  indicated  a 
blood/alcohol  content  in  excess  of  .08.  All  together,  the  defendant’s  three  attempts  to  give  a 
breath  sample  took  approximately  four  minutes,  as  the  breathalyzer  took  about  one  minute 
to  recycle  and  prepare  for  each  test. 

Based  upon  the  results  of  the  breathalyzer  test,  the  defendant  received  notice  of  the 
summary  suspension  of  her  driver’s  license.  She  then  moved  for  a rescission  of  that 
suspension.  After  a hearing  on  the  defendant’s  motion,  the  trial  court  concluded  that  the 
arresting  officer  in  this  case  did  not  follow  the  rules  for  administering  the  breath  test.  It 
determined  that  the  breathalyzer’s  mouthpiece  was  a “foreign  substance,"  as  defined  by 
section  1286.10  of  the  Code.  As  such,  the  Code  mandate  that,  once  the  foreign  substance 
had  entered  the  defendant’s  mouth,  a new  20-minute  observation  period  was  required  before 
the  next  breath  test.  In  this  case,  according  to  the  trial  court,  each  time  the  defendant 
removed  the  mouthpiece  from  her  mouth  (between  breath  sample  attempts),  the  officer  should 
have  started  a new  20-minute  waiting  period.  His  failure  to  do  so  resulted  in  an  invalid  test 
in  violation  of  the  Code.  Consequently,  the  trial  court  granted  the  defendant’s  motion  for  a 
rescission  of  her  summary  suspension.  This  appeal  followed. 

ARGUMENT:  The  People  argued  before  the  appellate  court  that  the  trial  court  had  erred  in 
its  interpretation  of  the  Code.  Specifically,  the  People  argued  that  the  court  had  erred  in 
finding  that  under  the  Code  the  mouthpiece  of  a breathalyzer  machine  was  a “foreign  object" 
within  the  meaning  of  the  Code. 

OPINION:  The  appellate  court  noted  that  the  Code  mandates  that  no  “foreign  substance"  was 
to  be  placed  in  the  suspect’s  mouth  during  the  statutory  20-minute  waiting  period  and  if  any 
such  substance  was  so  placed,  the  period  must  begin  again.  Further,  the  Court  ruled  that  the 
issue  of  what  exactly  was  a “foreign  substance”  was  undecided.  Consequently,  in  the  opinion 
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of  the  appellate  court,  the  regulation  in  question  was  ambiguous.  In  order  to  determine  what 
this  ambiguous  regulation  really  meant,  the  Court  ruled  that  it  had  to  look  to  the  intent  behind 
the  creation  of  that  regulation. 

The  appellate  court  concluded  that  if  the  breathalyzer’s  mouthpiece  was,  in  fact, 
considered  to  be  a "foreign  substance,  one  could  argue  that  even  the  initial  breath  test  could 
never  be  performed  because  the  suspect’s  act  of  placing  the  mouthpiece  in  his  mouth  would 
automatically  require  an  additional  20-minute  waiting  period.  Calling  such  an  interpretation 
“preposterous,”  the  appellate  court  declared  that  this  clearly  was  not  the  intent  of  the  drafters 
of  the  regulation.  For  these  reasons,  the  appellate  court  rejected  the  findings  of  the  trial  court 
and  reversed  its  order  granting  the  defendant’s  motion  to  rescind  his  statutory  summary 
suspension. 

Justices  Grometer  and  Byrne  concurred. 


******************** 


FOURTH  DISTRICT 


OFFENSES  (Aggravated  Battery):  ISSUE  - - Did  the  People  prove  that  the  victim  in  this 
case  was,  in  fact,  a police  officer?  ANSWER  - - Yes.  The  victim,  while  acting  as  a school 
security  guard,  was  still  a police  officer. 

CHARGING  DOCUMENTS:  Did  the  defendant’s  petition  for  adjudication  of  delinquency 

adequately  allege  that  he  had  committed  aggravated  battery?  ANSWER  - - Yes.  The 
language  of  the  defendant’s  petition  was  sufficient. 

In  re  Joel  L.. III.  Dec. (4th  Dist.,  No.  4-02-0800,  January  15,  2004)  Adjudication 

of  Delinquency  - - Affirmed. 

Justice  Myerscough  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  The  defendant  in  this  case  was  15-years-old  and  a student  in  an  area  special 

education  district  facility.  His  records  indicated  that  he  suffered  from  depression  and  anxiety 
with  a particular  inability  to  control  acting  out  as  a result  of  panic.  On  May  21 , 2002,  the  minor 
was  attending  school.  Also  at  that  school  was  Jason  Lewis.  He  was  a local  police  officer  who 
had  been  hired  by  the  special  education  district  to  provide  security  at  the  school.  On  the  day 
in  question  the  officer  was  not  in  uniform,  although  he  wore  a shirt  with  a police  logo  on  it  and 
he  possessed  a badge,  a firearm,  and  handcuffs. 

The  officer  was  informed  of  a disturbance  involving  the  defendant.  He  escorted  the 
defendant  to  the  principal’s  officer  and  forcibly  placed  him  in  a chair  next  to  a table  because 
the  defendant  refused  to  comply  with  the  officer’s  request  to  sit  down.  The  officer  seated 
himself  in  another  chair  and  began  to  complete  his  paperwork.  Almost  immediately  thereafter, 
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the  defendant  kicked  the  table.  That  kick  pushed  that  table  against  another  table.  The  officer 
was  sitting  at  the  intersection  of  the  two  tables,  and  his  arm  was  pinched  between  the  tables, 
causing  a cut  and  a bruise.  Because  the  defendant  was  already  on  probation  which  resulted 
from  a previous  criminal  violation,  the  trial  court  declared  that  the  defendant  had  violated  that 
probation.  He  was  sentenced  to  the  Juvenile  Division  of  the  DOC  and  this  appeal  followed. 

ARGUMENT:  First  the  defendant  argued  that  the  People  failed  to  prove  him  guilty  of  the 
aggravated  battery  of  a peace  officer  beyond  a reasonable  doubt  because  they  never  proved 
that  the  victim  in  this  case  was  engaged  as  a peace  officer  acting  in  the  course  of  his  official 
duties. 

OPINION:  First,  the  appellate  court  ruled  that  in  this  case  the  defendant  did  intend  to  kick 
the  table.  This  intentional  act  naturally  resulted  in  the  injury  to  the  victim.  Second,  although 
the  victim  was  not  in  uniform,  he  was  wearing  a police  polo  shirt  with  a police  insignia,  and  he 
had  his  badge,  his  weapon,  and  his  handcuffs.  Further,  the  victim  had  been  working  for  three 
years  at  the  school  and  the  defendant  had  been  attending  the  school  for  over  a year.  Based 
upon  these  facts,  the  appellate  court  determined  that  it  could  see  no  reason  why  the 
defendant  would  question  the  victim’s  position  and  purpose  for  being  at  the  school.  These 
facts  were  sufficient  to  sustain  the  trial  court’s  finding  that  the  defendant  knew  the  victim  was 
a police  officer.  Finally,  the  appellate  court  addressed  the  issue  of  whether  this  victim  was  a 
police  officer  engaged  in  his  official  duties.  In  answer  to  this  question,  the  appellate  court 
ruled  that  a police  officer  has  the  duty  to  maintain  public  order  wherever  he  may  be,  as  long 
as  he  is  within  this  State.  Therefore,  the  duties  of  police  officer  are  not  confined  to  a specific 
time  or  place.  Consequently,  the  appellate  court  determined  that  the  off-duty  police  officer  in 
this  case  was,  in  fact,  engaged  in  his  official  duties  when  he  was  injured  by  the  defendant. 
Based  upon  these  findings,  the  appellate  court  concluded  that  the  trial  court  did  properly  find 
that  the  defendant  in  this  case  had  committed  the  aggravated  battery  of  a police  officer. 

ARGUMENT:  The  defendant  also  argued  that  his  charging  document  was  void  because  his 
alleged  battery  was  not  committed  against  a peace  officer  but  rather  against  an  off-duty  officer 
“moonlighting”  as  a security  guard. 

OPINION:  The  appellate  court  repeated  its  above  findings  to  reject  this  argument  of  the 

defendant.  Because  the  “moonlighting"  police  officer  was  still  acting  as  a police  officer  when 
he  was  injured  by  the  defendant,  the  defendant’s  charging  document  was  clearly  not  void. 

Justices  Cook  and  McCullough  concurred. 


RESTITUTION:  ISSUE  - - May  a trial  court  order  restitution  for  damage  that  was  the  result 
of  the  defendant’s  criminal  acts?  ANSWER  - - Yes.  The  recovery  of  damages  indirectly 
caused  by  the  defendant  was  appropriate. 

People  v.  Stites. III.  Dec. (4th  Dist.,  No.  4-01-0272,  December  1 8,  2003)  Order  for 

Payment  of  Restitution  - - Affirmed. 

Justice  Myerscough  delivered  the  Opinion  of  the  unanimous  Court. 


21 


FACTS:  On  the  evening  in  question,  the  police  received  a report  of  a domestic  battery 

involving  the  defendant  in  this  case,  Ronnie  K.  Stites.  After  further  investigation,  the  police 
suspected  that  the  defendant  was  staying  with  his  mother  in  a high-rise  apartment  which  was 
the  property  of  the  local  housing  authority.  Despite  the  fact  that  the  defendant  had  previously 
been  banned  from  the  high-rise  apartments,  he  was  reportedly  hiding  in  his  mother's 
apartment.  In  response  to  this  information,  two  police  officers  went  to  the  apartment  and 
knocked  several  times  on  the  door.  They  received  no  response.  With  the  assistance  of  a 
housing  authority  agent,  the  officers  entered  the  apartment  and  found  Evelyn  Stites,  the 
defendant’s  mother,  seated  alone  with  the  apartment  lights  turned  off. 

When  asked,  Mrs.  Stites  told  the  officers  that  the  defendant  was  not  in  her  apartment. 
An  officerthen  asked  her  for  permission  to  search  the  apartment.  Mrs.  Stites  refused  consent 
to  such  a search.  Notwithstanding  the  wishes  of  the  defendant’s  mother,  the  police,  with  the 
permission  and  assistance  of  the  housing  authority  agent,  insisted  on  searching  the 
apartment.  They  led  Mrs.  Stites  out  of  her  apartment  and  began  conducting  their  search. 
Eventually,  the  police  were  confronted  by  a locked  bedroom  door.  In  order  to  gain  entry  into 
the  bedroom,  the  police  kicked  down  the  door.  Inside  they  found  the  defendant  hiding. 
According  to  the  housing  authority,  the  bedroom  door  and  lock  had  to  be  replaced. 
Subsequently,  the  defendant  was  charged  with  criminal  trespass  and  unlawful  restraint.  Ajury 
found  him  to  be  guilty  as  charged.  The  trial  court  then  sentenced  him  to  two  years’ 
imprisonment  for  the  unlawful  restraint  and  to  90  days  for  the  criminal  trespass  to  state- 
supported  property.  Additionally,  the  defendant  was  ordered  to  pay  to  the  Housing  Authority 
$570  in  restitution  for  the  damage  the  police  did  to  the  bedroom  door  and  lock.  From  his 
sentence  the  defendant  brought  this  appeal. 

ARGUMENT:  Before  the  appellate  court  the  defendant  argued  that  the  trial  court  abused  its 
discretion  when  it  ordered  him  to  pay  restitution  for  the  damages  caused  by  the  police  in  their 
attempt  to  locate  him.  Specifically,  the  defendant  argued  that  because  these  damages  were 
not  directly  caused  by  the  defendant’s  criminal  act,  restitution  was  not  permitted  under  these 
circumstances. 

OPINION:  The  appellate  court  did  not  disagree  with  the  defendant’s  argument  that  he, 

himself,  did  not  damage  the  door  in  question.  However,  the  appellate  court  did  disagree  with 
the  defendant's  argument  that  because  the  defendant  did  not  himself  commit  the  act  that 
caused  this  damage,  he  could  not  lawfully  be  required  to  pay  for  that  damage.  In  point  of  fact, 
the  appellate  court  ruled  that  the  restitution  statute  simply  does  not  require  that  any  such 
damage  to  have  been  directly  caused  by  an  act  of  the  defendant.  All  the  statute  requires  is 
that  the  damage  must  be  a result  of  the  criminal  acts  of  the  defendant.  (730  ILCS  5/  5-5-6). 

In  this  case  the  damage  to  the  door  occurred  as  a result  of  the  defendant’s  criminal 
trespass  on  state-supported  land.  In  the  opinion  of  the  appellate  court,  had  the  defendant  not 
attempted  to  elude  the  arresting  officers  by  hiding  in  the  bedroom,  the  police  would  not  have 
had  to  force  an  entry  into  that  room.  Consequently,  the  appellate  court  ruled  that  the  trial 
court  in  this  case  did  not  abuse  its  discretion  in  ordering  the  defendant  to  pay  restitution  to  the 
housing  authority  for  the  damage  occurring  as  a result  of  his  criminal  acts. 

Justices  Steigmann  and  Appleton  concurred. 
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SEARCH  AND  SEIZURE:  ISSUE  - - Was  it  reasonable  for  the  arresting  officer  to  approach 
and  talk  to  the  defendant  after  he  discovered  that  his  stop  of  the  defendant  was  without  basis? 
ANSWER  - - Yes.  According  to  the  appellate  court,  nothing  would  prevent  the  officer  from 
explaining  the  stop  to  the  defendant,  apologizing  for  any  inconvenience,  and  informing  the 
defendant  that  he  was  free  to  go. 

REASONABLE  DOUBT:  ISSUE  - - Was  the  pistol  found  inside  a laundry  basket  inside  of 
the  passenger  compartment  of  the  defendant’s  car  immediately  accessible  to  the  defendant? 
ANSWER  - - Yes.  The  holstered  firearm  was  accessible  in  the  back  seat  of  the  defendant’s 
small  car. 

STATUTORY  INTERPRETATION:  ISSUE  - - Was  the  pistol  in  a “case”  because  it  was  in 
a holster?  ANSWER:  The  appellate  court  reasoned  that  under  the  facts  of  this  case,  the  trial 
court  correctly  ruled  that  the  pistol  was  not  in  a case  merely  because  it  was  in  a holster  that 
allowed  parts  of  the  pistol  to  stick  out. 

People  v.  Bartimo III.  Dec. (4th  Dist.,  No.  4-03-0351 , January  1 5,  2004)  UUW  - - 

Affirmed. 

Justice  Turner  delivered  the  Opinion  of  a majority  of  the  Court. 

FACTS:  On  March  1 1 , 2002,  a County  Sheriffs  deputy  (deputy)  saw  a black  Audi  driving 
along  a highway  and  decided  to  run  the  car’s  registration  plates.  The  dispatcher  advised  the 
deputy  that  the  plates  had  expired  in  November  of  2001.  Based  upon  this  evidence,  the 
deputy  pulled  the  Audi  over.  After  shining  his  spotlight  on  the  car,  the  deputy  (evidently  for 
the  first  time)  noticed  a temporary  registration  sticker  on  the  car.  Being  unaware  of  exactly 
how  long  this  “T”  sticker  was  valid,  the  deputy  approached  the  driver  of  the  Audi,  the 
defendant  in  this  case.  Upon  approaching  the  defendant,  the  deputy  noticed  a “hard-cased 
shotgun  or  rifle  case”  protruding  from  the  trunk  of  the  defendant’s  car  and  an  unzipped  soft- 
sided  shotgun  or  rifle  case  on  the  car’s  floorboard  in  the  backseat.  The  defendant  then 
presented  a traffic  citation  in  lieu  of  a driver’s  license  and  the  deputy  returned  to  his  squad  car 
to  check  it  out. 

Upon  returning  to  the  defendant’s  car,  the  deputy  noticed  that  the  defendant  had  his 
hand  “behind  the  passenger  seat,”  which  he  immediately  removed  upon  noticing  the  deputy. 
Based  upon  these  observations,  the  deputy  asked  the  defendant  if  he  had  any  weapons  in  his 
car.  The  defendant  said  no.  When  the  deputy  asked  for  consent  to  search  the  defendant’s 
car,  the  defendant  did  not  respond.  The  deputy  then  again  asked  if  he  had  any  weapons 
inside  of  his  car.  In  response  to  this  question,  the  defendant  appeared  to  be  nervous  and  he 
reached  toward  the  car’s  center  console  passenger  seat  as  if  he  was  going  to  grab  an  object. 
For  a third  time,  the  deputy  asked  the  defendant  if  he  had  any  weapons.  This  time  the 
defendant  admitted  that  he  had  a pistol  in  a laundry  basket  on  the  rear  passenger  seat  behind 
him.  The  deputy  then  ordered  the  defendant  to  exit  his  car.  In  a closed  holster  at  the  bottom 
of  the  laundry  basket  on  the  rear  seat  the  deputy  found  an  unloaded  9 millimeter  handgun. 
On  the  defendant’s  person  and  in  the  defendant’s  car  the  deputy  then  found  cannabis  and 
drug  paraphernalia.  Based  upon  these  facts  the  defendant  was  charged  with  the  unlawful 
possession  of  cannabis  and  a weapon.  The  trial  court  first  denied  the  defendant’s  motion  to 
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suppress  the  evidence  the  deputy  discovered  on  his  person  and  in  his  car  and  then  found  the 
defendant  to  be  guilty  as  charged.  This  appeal  followed. 

ARGUMENT:  The  defendant  first  argued  that  the  trial  court  erred  in  denying  his  motion  to 
suppress  evidence.  Specifically,  the  defendant  argued  that  after  the  arresting  officer  noticed 
that  the  defendant’s  car  did  have  a temporary  registration  sticker,  the  purpose  of  his  stop  of 
the  defendant's  car  no  longer  existed.  Therefore,  the  officer  should  not  have  approached  the 
defendant  and  questioned  him. 

OPINION:  Both  parties  agreed  that  the  initial  stop  of  the  defendant  in  this  case  was 

reasonable.  The  registration  plates  on  the  defendant’s  car  were  expired.  However,  the  real 
issue  in  this  case  was  whether  the  conduct  of  the  arresting  officer  after  the  initial  stop  was 
reasonable.  The  appellate  court  rejected  the  argument  of  the  defendant  and  ruled  that  after 
the  officer  discovered  the  temporary  registration  sticker,  he  was  not  required  to  simply  return 
to  his  squad  car  and  drive  away,  leaving  the  defendant  wondering  why  he  had  been  stopped 
in  the  first  place.  According  to  the  appellate  court,  the  arresting  officer  could  reasonably  have 
approached  the  defendant’s  car  to  further  inspect  the  “T”  sticker,  explain  the  reason  for  the 
stop,  apologize  to  the  defendant  (if  necessary),  and  advise  the  defendant  that  he  was  free  to 
leave.  Because  the  officer  in  this  case  appropriately  approached  the  defendant,  the  things 
that  he  saw  during  that  contact  justified  his  further  detention  of  the  defendant  and  the 
defendant’s  subsequent  arrest  for  a weapons  violation. 

ARGUMENT:  Finally,  the  defendant  argued  that  under  the  facts  of  this  case,  the  People 
failed  to  introduce  sufficient  evidence  to  sustain  his  conviction  for  the  unlawful  use  of 
weapons.  Further,  the  defendant  argued  that  since  the  pistol  was  in  a holster,  it  was  in  a 
“case”  and  therefore  exempt  from  the  weapons  statute. 

OPINION:  The  appellate  court  ruled  that  under  the  circumstances  of  this  case,  sufficient 
evidence  was  introduced  to  allow  the  trial  court  to  find  that  the  pistol  was  immediately 
accessible  to  the  defendant.  Specifically,  the  Court  ruled  the  weapon  found  inside  a holster 
at  the  bottom  of  a laundry  basket  in  the  back  seat  of  the  defendant’s  car  was  accessible  to  the 
defendant.  Consequently,  it  was  still  a weapons  violation.  (This  finding  is  somewhat 
troublesome  because  of  prior  cases  that  seem  to  hold  that  a firearm  anywhere  within  the 
passenger  compartment  of  a car  is  accessible  to  a defendant.  This  case  seems  to  hold  that 
if  the  defendant's  car  was  larger  and  the  firearm  was  placed  somewhere  else  farther  away 
from  the  defendant,  even  though  it  was  still  inside  of  the  passenger  compartment,  the  Court 
might  be  persuaded  to  rule  that  the  weapon  would  not  have  been  accessible  to  the  defendant. 
This  would  throw  open  this  issue  to  the  “yard  stick  rule”.  The  open  question  would  be  just  how 
accessible  is  accessible.)  Finally,  the  majority  of  this  court  declined  to  rule  upon  the  issue 
of  whether  the  defendant’s  firearm  was  enclosed  in  a case  because  it  seems  that  the 
defendant  never  raised  that  issue  before  the  trial  court. 

Justice  Appleton  concurred. 

Justice  Cook  dissented  and  maintained  that  in  this  case  the  conduct  of  the  defendant 
was  exempt  from  the  weapons  statute  because  the  holster  his  firearm  was  in  was,  in  fact,  a 
container  within  the  meaning  of  the  weapons  statute. 
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SEARCH  AND  SEIZURE:  ISSUE  - - Did  the  arresting  officer  reasonably  search  the 

passengers  of  a car  during  a search  incident  to  the  arrest  of  the  driver  of  that  car?  ANSWER 
- - No.  The  search  incident  to  an  arrest  doctrine,  without  more,  does  not  allow  for  the  search 
of  passengers  in  a car. 

People  v.  Staple, III.  Dec. (4th  Dist.,  No.  4-02-0272,  January  15,  2004)  Denial  of 

a motion  to  suppress  - - Reversed  and  Remanded. 

Justice  Myerscough  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  In  August  of  2001 , the  brother  of  the  defendant  in  this  case  was  driving  a car  which 
was  stopped  for  not  having  a visible  license  plate  or  vehicle  registration.  The  defendant  was 
a front  seat  passenger  in  that  car  and  a third  person  was  a backseat  passenger.  The 
arresting  officer  asked  everyone  in  the  suspect  carto  produce  their  identifications.  The  officer 
then  went  back  to  his  squad  car  to  run  a criminal  background  check  on  their  driver’s  licenses. 
(Evidently,  no  one  bothered  t o question  whether  the  officer  could  legally  run  such  a check) 
That  check  revealed  that  the  driver’s  license  of  the  driver  of  the  car  had  been  suspended  and 
he  also  had  an  outstanding  warrant  for  his  arrest.  Based  upon  this  information,  the  driver  of 
the  car  was  placed  under  arrest,  handcuffed,  and  placed  in  a police  squad  car.  (By  that  time, 
other  police  cars  had  arrived  on  the  scene  as  back  up.)  The  arresting  officer  then  re- 
approached the  suspect  car  and  informed  the  defendant  that  his  brother  had  just  been 
arrested  and  that  he,  the  officer,  was  going  to  conduct  a search  of  the  car  and  everyone  in  it. 
Prior  to  searching  the  defendant,  the  officer  asked  him  if  he  had  any  weapons  or  contraband 
on  his  person.  The  defendant  stated  that  he  had  a bottle  of  whisky  in  his  pocket.  A frisk  of 
the  body  of  the  defendant  revealed  a “hard-lump-like”  object  in  the  seat  of  the  defendant’s 
pants.  To  the  arresting  officer,  it  felt  like  a round,  plastic  object.  This  object  was  seized  and 
it  turned  out  to  be  less  than  ten  grams  of  cannabis. 

Based  upon  this  evidence,  the  defendant  was  charged  with  the  illegal  possession  of 
cannabis.  Prior  to  his  trial,  the  defendant  moved  to  suppress  the  evidence  the  police 
discovered  on  his  person  during  their  search.  The  trial  court  conducted  a full  and  complete 
hearing  on  this  matter.  During  that  hearing,  when  questioned  by  the  defense  counsel 
concerning  why  he  searched  the  defendant,  the  arresting  officer  informed  the  trial  court  that 
he  was  under  the  impression  that  the  police  had  the  authority  to  search  the  persons  of  all 
passengers  inside  of  a car  that  was  being  searched  incident  to  an  arrest.  The  trial  court 
questioned  this  assumption,  but  it  then  decided  that  the  defendant’s  admission  that  he  had 
a bottle  of  alcohol  on  his  person  gave  the  police  probable  cause  to  believe  that  the  defendant 
was  committing  the  offense  of  the  illegal  transportation  of  alcohol.  This,  in  the  opinion  of  the 
trial  court,  gave  the  police  the  authority  to  search  the  person  of  the  defendant.  For  this  reason 
the  trial  court  denied  the  defendant’s  motion.  After  a stipulated  bench  trial,  this  appeal  was 
taken  before  the  appellate  court  by  the  defendant. 

ARGUMENT:  The  defendant  argued  that  the  trial  court  erred  in  denying  his  motion  to 

suppress.  The  defendant  maintained  that  his  possession  of  liquor  did  not  provide  probable 
cause  to  search  his  person  for  weapons,  and  the  arresting  officer’s  subsequent  rubbing 
manipulation  of  the  defendant’s  crotch  area  was  not  based  upon  the  reasonable  belief  that  the 
defendant  was  armed  and  dangerous.  Therefore,  that  search  of  the  defendant’s  person 
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exceeded  the  scope  of  a weapons  frisk,  and  was  without  probable  cause.  Consequently,  the 
cannabis  found  as  a result  of  that  search  should  have  been  suppressed. 

OPINION:  The  defendant  admitted  and  the  appellate  court  agreed  that  the  defendant’s 

original  detention  was  proper.  It  was  based  upon  a valid  traffic  stop  of  the  car  in  which  he  was 
driving.  However,  questioning  and  subsequent  search  of  the  defendant  was  another  matter. 
Citing  People  v.  Bunch,  207  III.  2d  7,  796  N.  E.  2d  1024  (2003),  the  appellate  court  ruled  that 
the  continued  detention  and  questioning  of  the  defendant  would  only  have  been  valid  if  that 
question  was  based  directly  upon  the  purpose  of  the  original  traffic  stop  or  if  it  was  derived 
from  independent  reasonable  suspicion  the  police  possessed  prior  to  that  questioning.  In  this 
case  the  Court  concluded  that  the  purpose  of  the  original  traffic  stop  ended  when  the  driver 
of  the  defendant’s  car  was  arrested.  Further,  the  Court  noted  that  the  police  did  not  testify  that 
they  believed  that  the  defendant  was  armed  and  dangerous,  or,  in  fact,  whether  they  believed 
that  the  defendant  was  involved  an  any  additional  wrongdoing.  Rather,  the  arresting  officer 
testified  that  he  believed  at  the  time  of  the  questioning  and  search  of  the  defendant  that  he 
had  the  authority  to  conduct  a search  of  all  of  the  persons  found  inside  of  the  detained  car 
based  upon  his  arrest  of  the  driver  of  that  car.  Consequently,  the  People  offered  no 
reasonable  suspicion  to  justify  the  questioning  of  the  defendant. 

Based  upon  the  above  findings,  the  appellate  court  determined  that  the  continued 
detention  of  the  defendant  and  his  questioning  would  only  have  been  reasonable  if  that 
questioning  did  not  unreasonably  prolong  the  defendant’s  detention  or  change  the 
fundamental  nature  of  that  detention.  In  this  case  the  Court  ruled  that  the  police  both 
extended  the  length  of  the  defendant’s  detention  and  also  changed  the  fundamental  nature 
of  the  defendant’s  detention  from  a traffic  investigation  into  a criminal  conduct  investigation. 
For  these  reasons  the  appellate  court  ruled  that  the  trial  court’s  order  denying  the  defendant’s 
motion  to  suppress  was  error.  Therefore,  the  defendant’s  conviction  was  reversed.  There 
was  no  need  to  remand  this  case  back  to  the  trial  court  because  without  the  suppressed 
evidence,  the  People  could  not  possibly  prevail  at  a subsequent  trial  of  the  defendant. 

Justices  Knecht  and  Appleton  concurred. 


******************** 


FIFTH  DISTRICT 


SEARCH  AND  SEIZURE:  ISSUE  - - Were  the  defendant’s  Fourth  Amendment  rights  violated 
when  a private  citizen  searched  their  rented  cabin?  ANSWER  - - Yes.  Due  to  the 
communications  between  the  citizen  and  the  police,  the  citizen  was  an  agent  of  the  police 
when  he  conducted  his  search. 

SEARCH  AND  SEIZURE:  ISSUE  - - Did  exigent  circumstances  justify  the  warrantless  entry 
of  the  police  into  the  defendant’s  rented  cabin?  ANSWER  - - No.  The  police  were  unable 
to  explain  why  they  could  not  have  merely  secured  the  cabin  pending  the  arrival  of  a search 
warrant. 
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People  v.  Gott  & Gott. III.  Dec. (5th  Dist.,  No.  5-02-0580,  January  21,  2004) 

Suppression  of  Evidence  - - Affirmed. 

Justice  Donovan  delivered  the  Opinion  of  the  majority  of  this  Court. 

FACTS:  On  January  18,  2002,  the  owner  of  a campground  rented  a cabin  to  Susan  Gott. 
The  cabin  was  approximately  ten  feet  square,  with  a window  on  each  side  of  the  cabin,  a 
small  window  on  the  front  of  the  cabin,  and  a small  porch.  The  use  of  the  cabin  included  the 
use  of  a parking  area,  a fire  pit,  and  a grill.  However,  the  cabin  had  no  toilet  facilities  or 
running  water.  Although  checkout  time  for  the  cabin  was  11  a.m.,  at  1 p.m.  on  January  19th, 
the  owner  noticed  that  the  cabin  was  still  occupied.  Around  2 p.m.,  the  owner  approached 
the  cabin  and  knocked  on  its  door.  Clyde  Gott  responded  to  the  owner’s  knock  and  informed 
the  owner  that  his  wife,  Susan,  and  gone  into  town  to  obtain  money  for  an  additional  night. 
Sometime  later,  the  owner  grew  suspicious  because  the  Gotts  had  not  yet  paid  for  the 
additional  night.  He  called  the  County  Sheriffs  office  and  a deputy  responded  to  the  owner  s 
call.  The  deputy  approached  the  cabin  and  noticed  a half  burnt  blister  pack  in  the  nearby  grill 
with  the  word  “ephedrine”  on  it.  At  that  moment  the  deputy  also  noticed  an  unusually  strong 
chemical  smell  coming  from  the  cabin.  Based  upon  these  facts,  the  owner  asked  the  deputy 
to  look  inside  of  the  cabin.  The  deputy  declined  to  do  so  but  informed  the  owner  that  as  the 
owner  of  the  cabin,  he  could  do  so  if  he  wished.  The  deputy  then  proceeded  to  instruct  the 
owner  about  methamphetamine  labs,  complete  with  materials  on  the  topic  that  contained 
photos  and  descriptions  of  paraphernalia  sometimes  found  in  locations  were  meth  was  being 
produced.  The  owner,  now  armed  with  this  information,  entered  the  cabin  and  saw  what  he 
believed  to  be  items  that  could  be  used  to  make  meth.  The  owner  then  reported  his 
discoveries  to  the  deputy  and  the  deputy  called  for  backup.  The  police  then  commenced  a 
surveillance  of  the  cabin. 

Around  6 p.m.  that  evening,  the  police  saw  activity  at  the  cabin  and  approached  it.  As 
the  police  watched,  Clyde  walked  out  of  the  cabin  carrying  a clear  container  and  dumped  a 
clear  liquid  onto  the  ground.  Immediately,  a strong  odor  of  ether  filled  the  air  around  the 
cabin.  Based  upon  their  training  and  experience,  the  police  believed  that  meth  was  being 
produced  inside  of  the  cabin  and  they  decided  to  approach  it.  One  of  the  officers  peeked  in 
one  of  the  cabin’s  windows  while  the  other  officers  approached  the  cabin’s  front  door.  When 
the  police  knocked  on  the  cabin  door  and  announced  their  office,  the  defendants  scrambled 
to  hide  their  work.  The  police  then  entered  the  cabin  and  arrested  the  Gotts.  They  were 
subsequently  charged  with  the  unlawful  manufacture  of  methamphetamine. 

Prior  to  their  trials,  the  Gotts  moved  to  suppress  the  evidence  seized  by  the  police  in 
this  case.  The  trial  court  granted  the  motions  of  the  defendants  and  ruled  that  the  owner’s 
search  of  the  cabin  was  unconstitutional  because  he  was  acting  as  an  agent  of  the  police. 
Further,  the  court  concluded  that  no  exigent  circumstances  existed  to  support  the  warrantless 
entry  of  the  police  into  the  defendant’s  cabin.  From  these  rulings  the  People  brought  this 
appeal  before  the  appellate  court. 

ARGUMENT:  The  defendants  first  argued  that  the  inspection  of  the  cabin  they  possessed 
by  the  owner  of  the  campground  was  an  unconstitutional  search  conducted  in  violation  of  their 
Fourth  Amendment  rights. 
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OPINION:  The  appellate  court  responded  to  the  argument  of  the  defendant  by  noting  that 
generally,  a warrantless  search  conducted  by  a private  citizen  does  not  violate  the 
constitutional  rights  of  a defendant.  However,  in  this  case,  the  owner  of  the  cabin  was 
instructed  and  coached  by  the  deputy  concerning  the  properties  of  a methamphetamine 
laboratory.  The  deputy  then  declined  to  enter  the  defendant’s  cabin  but  suggested  that  the 
owner,  himself  could.  The  facts  in  this  case  lead  the  appellate  court  to  conclude  that  the 
owner  of  the  cabin  was  acting  as  an  agent  for  the  police  when  he  entered  the  defendant’s 
cabin  and  conducted  his  search.  Consequently,  the  failure  of  the  owner  to  obtain  a search 
warrant  prior  to  his  entry  did  constitute  a violation  of  the  defendant’s  Fourth  Amendment 
rights. 

ARGUMENT:  The  defendants  also  argued  that  under  the  facts  of  this  case,  the  police  acted 
unreasonably  when  they  conducted  a warrantless  search  of  the  cabin  they  possessed. 

OPINION:  Again,  the  appellate  court  agreed  with  the  defendants.  Specifically,  the  appellate 
court  ruled  that  the  evidence  the  police  gathered  (even  without  the  information  the  owner 
collected  during  his  illegal  search)  was  sufficient  to  allow  the  police  to  get  a warrant  to  search 
the  cabin.  However,  the  police  did  not  produce  sufficient  evidence  of  emergency 
circumstances  that  would  justify  a warrantless  entry  into  that  cabin.  The  police  offered  no 
evidence  that  the  chemicals  known  to  be  inside  the  cabin  posed  any  significant  threat  to 
anyone  so  as  to  justify  an  emergency  entry  into  the  cabin.  Further,  since  the  cabin  contained 
no  running  water  or  toilet  facilities,  there  was  no  danger  of  the  defendants  attempting  to 
destroy  the  evidence  of  the  meth  lab  by  flushing  the  chemicals  down  the  non-existent  toilet 
or  dumping  them  down  a non-existent  drain.  In  short,  the  majority  of  the  appellate  court  in  this 
case  simply  ruled  that  the  People  were  unable  to  explain  why  they  did  not  just  sit  tight  and 
wait  for  the  arrival  of  a search  warrant.  Consequently,  in  the  opinion  of  the  majority  of  this 
Court,  the  warrantless  search  of  the  police  in  this  case  of  the  defendant’s  cabin  was 
unreasonable  and  illegal. 

Justice  Kuehn  concurred. 

Justice  Welch  dissented  and  maintained  that  the  police  in  this  case  had  sufficient 
evidence  to  justify  the  warrantless  arrest  of  the  defendants.  That  probable  cause  to  arrest 
justified,  in  the  opinion  of  Justice  Welch,  the  warrantless  entry  of  the  police  into  the 
defendant’s  cabin. 
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******************** 

UNITED  STATES  SUPREME  COURT 


TRIAL  PRACTICE:  ISSUE  - - What  are  the  appropriate  admonishments  that  must  be 
given  an  un-counseled  defendant  prior  to  the  acceptance  of  his  guilty  plea?  ANSWER  - 
- The  additional  admonishments  proposed  by  the  Iowa  Courts  in  this  case  were  not 
required  by  the  United  States  Supreme  Court. 

Iowa  v.  Tovar. U.  S. (U.  S.  Sup.  Ct.,  No.  02-1541,  March  8,  2004)  DUI  - - 

Affirmed. 

Justice  Ginsburg  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  In  November  of  1996,  the  defendant  in  this  case  was  charged  with  DUI  in 
Iowa.  The  defendant  appeared  in  court  and  informed  the  trial  court  that  he  was 
representing  himself  and  that  he  wished  to  plead  guilty.  The  trial  court,  following  its 
standard  procedure,  explained  to  the  defendant  that  if  he  pled  not  guilty  he  would  be 
entitled  to  a speedy  and  public  trial  where  he  would  have  the  right  to  counsel  who  could 
help  him  select  a jury,  question  and  cross-examine  witnesses,  present  evidence,  and 
make  arguments  on  his  behalf.  By  pleading  guilty,  the  defendant  would  give  up  his  right 
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to  a trial  and  his  rights  at  that  trial  to  be  represented  by  counsel,  to  remain  silent,  to  the 
presumption  of  innocense,  and  to  subpoena  witnesses  and  compel  their  testimony  The 
trial  court  then  informed  the  defendant  of  the  minimum  and  the  maximum  penalties  for 
a DUI  conviction,  and  it  explained  that,  before  accepting  a guilty  plea,  the  trial  court  had 
to  assure  itself  that  the  defendant  was,  in  fact,  guilty  of  the  charged  offense  After  the 
defendant  confirmed  that  he  had,  in  fact,  been  driving  a motor  vehicle  in  Iowa  while 
intoxicated  as  indicated  by  the  results  of  an  intoxilizer  test,  the  trial  court  accepted  the 
defendant’s  plea  and  then  imposed  the  minimum  sentence  of  two  days  in  jail  and  a fine 

In  1998,  the  defendant  was  again  charged  with  DUI,  this  time  as  a second 
offense,  an  aggravated  misdemeanor  under  Iowa  law.  This  time  the  defendant  was 
represented  by  counsel  and  again  he  pled  guilty.  Then  in  2000,  the  defendant  was 
charged  with  a third-offense  DUI,  a class  “D”  felony  under  Iowa  law.  Again  represented 
by  counsel,  the  defendant  pled  not  guilty  to  the  felony  charge.  In  that  case,  the 
defendant's  trial  counsel  moved  to  preclude  the  use  of  the  defendant’s  1 998  conviction 
to  enhance  his  2000  charge  to  a felony.  Specifically,  the  counsel  argued  that  the 
defendant’s  1998  waiver  was  invalid  (not  fully  knowing,  intelligent,  and  voluntary) 
because  the  defendant  was  never  made  aware  by  the  trial  court  of  the  dangers  and 
disadvantages  of  self-representation.  The  trial  court  denied  the  defendant’s  motion  and 
found  him  guilty.  The  Iowa  Court  of  Appeals  affirmed  but  the  Iowa  Supreme  Court 
reversed.  That  court  ruled  that  under  the  United  State’s  Constitution’s  Sixth 
Amendment,  two  additional  warnings  should  have  been  given  to  the  defendant.  The 
Court  ruled  that  such  a defendant  must  be  advised  specifically  that  waiving  counsel’s 
assistance  in  deciding  whether  to  plead  guilty  “(1 ) entails  the  risk  that  a viable  defense 
will  be  overlooked  and  (2)  deprives  him  of  the  opportunity  to  obtain  an  independent 
opinion  on  whether,  under  the  facts  and  applicable  law,  it  is  wise  to  plead  guilty.”  From 
this  decision  the  People  brought  this  appeal  before  the  United  States  Supreme  Court. 

ARGUMENT:  The  People  argued  that  the  Iowa  Supreme  Court  erred  in  ruling  that  in 
cases  such  as  this,  such  a defendant  must  receive  extraordinary  admonishments  before 
he  can  be  allowed  to  plead  guilty. 

OPINION:  The  Supreme  Court  agreed  with  the  People  and  ruled  that  neither  warning 
ordered  by  the  Iowa  Supreme  Court  was  mandated  by  the  Sixth  Amendment. 
Specifically,  the  Court  ruled  that  the  constitutional  requirements  in  this  case  were 
satisfied  when  the  trial  court  informed  the  defendant  of  the  nature  of  charges  against 
him,  of  his  right  to  counsel  regarding  his  plea,  and  of  the  range  of  allowable  punishments 
attendant  upon  the  entry  of  his  guilty  plea.  Nothing  more  was  required. 

The  Supreme  Court  noted  that  this  was  a very  straightforward  case.  The 
defendant  never  argued  that  he  was  unaware  of  his  right  to  be  counseled  prior  to  and 
at  his  arraignment.  He  merely  argued  that  he  may  have  been  under  the  mistaken  belief 
that  he  had  a right  to  counsel  at  trial,  but  not  if  he  was,  instead,  going  to  plead  guilty. 
In  fact,  the  Supreme  Court  concluded  that  given  the  facts  of  this  case,  it  was  not  at  all 
clear  that  the  additional  admonishments  demanded  by  the  Iowa  Supreme  Court  would 
have  helped  the  defendant  make  his  decision  whether  to  seek  counsel  or  to  represent 
himself.  According  to  the  Supreme  Court,  the  two  additional  admonishments  might  well 
have  confused  or  mislead  the  defendant  more  than  they  may  have  assisted  him.  The 
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warnings  might  have  been  misconstrued  by  the  defendant  so  that  he  might  have 
believed  that  a meritorious  defense  existed  or  that  the  defendant  might  have  been  able 
to  plead  to  a lesser  charge,  when  neither  prospect  was  at  all  realistic.  The  Supreme 
Court  concluded  that  under  the  circumstances  of  this  case,  the  additional 
admonishments  demanded  by  the  Iowa  Supreme  Court  might  well  have  caused  more 
damage  to  the  defendant  than  any  benefit  they  created. 

In  conclusion,  the  United  States  Supreme  Court  ruled  that  while  any  State  is  free 
to  adopt  by  statute,  rule,  or  decision  any  guidelines  to  the  acceptance  of  uncounseled 
pleas  they  deem  useful,  the  United  States  Constitution  does  not  require  the  admonitions 
mandated  in  this  case  by  the  Iowa  Supreme  Court. 


★ ★★★★★★★★★★★★★★★★★★★ 


ILLINOIS  SUPREME  COURT 


CONFESSIONS  AND  ADMISSIONS:  ISSUE  - - Did  the  defendant’s  illegal  arrest 

render  his  subsequent  statements  inadmissible  against  him?  ANSWER  - - No.  By  the 
time  the  police  questioned  the  defendant,  they  had,  in  fact,  developed  sufficient  probable 
cause  to  support  his  arrest.  Consequently,  the  defendant’s  statements  were  sufficiently 
attenuated  from  his  illegal  arrest  to  allow  their  use  against  the  defendant  at  his  trial. 

COUNSEL  (Effectiveness):  ISSUE  - - Was  the  performance  of  the  counsel  for  the 
defendant  so  bad  so  as  to  render  his  assistance  ineffective?  ANSWER  - - Yes.  The 
assistance  rendered  by  the  counsel  resulted  in  “no  meaningful  testing  of  the  People’s 
case.”  That  assistance,  therefore,  denied  the  defendant  due  process. 

SEARCH  AND  SEIZURE:  ISSUE  - - Did  the  defendant’s  unprovoked  flight  provide  the 
police  with  sufficient  reasonable  suspicion  to  detain  the  defendant?  ANSWER  - - Yes. 
Under  Terry,  the  flight  of  the  defendant  did  justify  his  brief  detention. 

SEARCH  AND  SEIZURE:  ISSUE  - - Did  the  police  have  sufficient  probable  cause  to 
place  the  defendant  under  arrest  once  they  caught  him?  ANSWER  - - No.  Although 
the  police  properly  detained  the  defendant  for  questioning,  the  methods  they  used  did 
constitute  an  arrest  and  at  that  time  the  police  had  no  probable  cause  to  support  such 
an  arrest. 

People  v.  Morris. III.  Dec. (III.  Sup.  Ct.,  No.  87645,  March  18,  2004)  First 

Degree  Murder,  Aggravated  Vehicular  Hijacking  and  Aggravated  Kidnaping  - - Reversed 
and  Remanded. 

Justice  McMorrow  delivered  the  Opinion  of  a majority  of  the  Court. 
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FACTS:  On  the  morning  of  December  2,  1 995,  a witness  was  driving  along  a Chicago 
street  when  she  stopped  for  a traffic  light.  As  she  sat  there,  the  witness  notice  a light- 
green,  clean,  shiny  car  in  the  left  lane  stopped  slightly  in  front  of  her  car.  The  occupants 
of  the  car  were  two  young  African-American  men.  As  the  witness  watched , she  saw  four 
fingers  wiggling  and  moving  back  and  forth  between  the  closed  car  trunk  and  the  body 
of  the  car.  The  fingers  then  disappeared  and  a rachet  handle  appeared.  When  the  light 
changed  and  the  cars  proceeded  on,  the  witness  pulled  into  a nearby  service  station. 
She  called  91 1 and  reported  what  she  had  just  seen. 

A few  minutes  later,  two  Chicago  police  officers  noticed  a silvery,  bluish-green 
Chevrolet  Impala  driving  along  a Chicago  street.  As  the  officers  watched,  the  driver  of 
the  car,  the  defendant  in  this  case,  Richard  Morris,  parked  the  Impala.  The  police  then 
pulled  up  behind  the  parked  car.  The  two  occupants  of  the  Impala  then  exited  their  car 
and  began  to  walk  across  the  street.  Suddenly,  they  noticed  the  squad  car.  The  two 
men  took  off  running  and  the  police  immediately  gave  chase.  The  police  eventually 
found  the  defendant  hiding  in  a pile  of  construction  waste  in  a garage.  They  yanked  him 
out  of  the  pile,  handcuffed  him  and  transported  him  downtown  to  the  police  station. 
Meanwhile,  other  officers  discovered  the  dead  body  of  the  owner  of  the  car  in  a nearby 
alley.  He  had  been  shot  twice  in  the  head.  Along  the  route  the  defendant  took  during 
his  attempt  to  flee  from  the  police  was  discovered  a set  of  keys  to  the  victims’  car,  a .357 
Magnum  revolver  with  two  fired  shells  and  three  live  rounds  and  one  empty  chamber, 
a fully  loaded  .32  caliber  chrome-plated  revolver,  a shoe  impression,  and  a green  glove. 
Later,  the  police  discovered  that  the  .357  Magnum  was  the  weapon  used  to  kill  the 
victim,  the  green  glove  matched  the  glove  found  in  the  possession  of  the  defendant  at 
the  police  station,  and  the  shoe  impression  matched  the  pattern  of  the  shoes  the 
defendant  was  wearing.  At  the  police  station  the  defendant  gave  a full  and  complete 
confession.  Based  upon  this  evidence,  the  defendant  was  charged  with  first  degree 
murder,  aggravated  vehicular  hijacking  and  aggravated  kidnapping.  A jury  found  the 
defendant  to  be  guilty  as  charged  and  he  received  a sentence  of  death.  Following 
standard  procedure,  this  appeal  was  brought  directly  before  the  Illinois  Supreme  Court. 
However,  before  the  Supreme  Court  could  rule  upon  the  issues  raised  in  this  case,  the 
defendant’s  death  sentence  was  commuted  to  life  imprisonment  by  Governor  George 
Ryan.  The  Supreme  Court  then  declared  that  it  retained  jurisdiction  to  hear  the 
remaining  issues  raised  in  this  case. 

ARGUMENT:  Initially,  the  defendant  argued  that  his  unprovoked  flight  from  the  police 
was  insufficient  to  justify  his  detention. 

OPINION:  The  Supreme  Court  rejected  this  argument  and  ruled  that  under  the 

circumstances  of  this  case,  the  unprovoked  flight  of  the  defendant  from  the  police  clearly 
justified  a Terry  detention  of  the  defendant  while  the  police  investigated  the  situation. 

ARGUMENT:  The  defendant  next  argued  that  the  police  illegally  arrested  him  when 
they  found  him  hiding  in  the  debris  pile  and  that  the  police  illegally  seized  the  items  they 
had  seen  him  toss  away  during  his  flight  from  the  police. 

OPINION:  Concerning  the  defendant’s  argument  that  the  police  illegally  seized  the 
items  he  had  thrown  to  the  ground  during  his  flight,  the  Supreme  Court  ruled  that  an 
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arrest  occurs  only  when  the  defendant  is  physically  restrained  by  the  police  or  submits 
himself  to  the  custody  of  the  police.  In  this  case,  the  defendant  was  clearly  not  arrested 
until  he  was  discovered  hiding  in  the  debris  pile  and  physically  restrained. 
Consequently,  the  items  the  defendant  threw  away  were  abandoned  by  the  defendant 
before  his  arrest.  Since  they  were  not  the  product  of  the  defendant’s  arrest,  their  seizure 
by  the  police  was  clearly  not  a violation  of  the  defendant’s  Fourth  Amendment  rights. 
However,  concerning  the  defendant’s  second  argument,  the  Supreme  Court  agreed  with 
the  defendant.  Specifically,  the  Court  ruled  that  when  the  defendant  was  dragged  out 
of  the  debris  pile  and  handcuffed,  he  was  then  and  there  placed  under  arrest.  At  that 
precise  point  in  time  all  the  police  had  to  justify  their  arrest  of  the  defendant  was  his  flight 
and  his  act  of  throwing  his  possessions  away.  This,  in  the  opinion  of  the  Supreme 
Court,  was  insufficient  to  sustain  the  arrest  of  the  defendant.  Therefore,  the  Supreme 
Court  ruled  that  the  defendant  was  quite  correct  in  arguing  that  he  was,  under  the 
circumstances  of  this  case,  illegally  arrested. 

ARGUMENT:  Further,  the  defendant  argued  that  the  statements  he  made  to  the  police 
should  have  been  suppressed  because  they  were  the  product  of  his  unlawful  arrest. 

OPINION:  Here  the  Supreme  Court  again  disagreed  with  the  defendant.  While  the 
defendant  had,  in  fact,  been  illegally  arrested,  by  the  time  the  police  got  around  to 
interrogating  him,  their  further  investigation  of  this  case  gave  them  more  than  enough 
evidence  to  justify  the  defendant’s  arrest.  Consequently,  the  Court  ruled  that  the 
existence  of  this  additional  justification  for  the  defendant’s  arrest,  which  was  totally 
independent  from  the  circumstances  surrounding  the  arrest  of  the  defendant  in  the  first 
place,  did  purge  the  taint  of  the  defendant’s  initial  illegal  arrest.  Therefore,  the 
statements  made  by  the  defendant  to  the  police  were  properly  used  against  him. 

ARGUMENT:  Finally,  the  defendant  argued  that  the  performance  of  his  counsel  in  this 
case  was  so  bad  so  as  to  deprive  him  of  due  process. 

OPINION:  This  time  the  Supreme  Court  totally  agreed  with  the  defendant.  The  Court 
noted  that  in  this  case  the  defendant’s  counsel  for  some  reason  introduced  extensive 
and  inflammatory  evidence  and  argument  concerning  an  uncharged  murder  which  had 
occurred  just  two  days  prior  to  the  murder  in  question.  Evidently,  the  counsel 
misunderstood  the  trial  court’s  earlier  ruling  excluding  any  evidence  of  that  murder.  In 
addition,  the  counsel  apparently  pursued  a trial  strategy  of  attempting  to  show  the 
defendant’s  minimal  role  in  the  kidnaping  and  murder  of  the  victim.  However,  in  so 
doing,  the  counsel  presented  a case  under  which  the  defendant  could  have  been  found 
guilty  by  accountability.  Describing  this  situation  as  a “breakdown  of  the  adversarial 
process,”  the  Court  declared  that  there  had  been  no  meaningful  testing  of  the 
prosecution’s  case  against  the  defendant.  For  these  reasons,  the  Supreme  Court 
reversed  the  defendant’s  conviction  and  remanded  this  cause  back  for  a new  trial. 

Justice  Fitzgerald,  joined  by  Justice  Freeman,  filed  a specially  concurring  Opinion. 

Justice  Thomas  filed  an  Opinion  concurring  in  part  and  dissenting  in  part. 

i 
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COUNSEL  (Conflict):  ISSUE  - - Was  the  defendant’s  counsel  suffering  from  an  actual 
conflict  of  interest  because  he  was  simultaneously  representing  a potential  witness 
against  the  defendant  in  an  ongoing  federal  drug  case?  ANSWER--  No  No  per  se 
or  actual  conflict  existed  in  this  case. 

People  v.  Morales III.  Dec. (III.  Sup.  Ct.,  No.  93806,  April  1 , 2004)  First  Degree 

Murder,  Solicitation  to  Commit  Murder  for  Hire,  and  Conspiracy  to  Commit  Murder  - - 
Affirmed. 

Justice  Garman  delivered  the  Opinion  of  the  Majority  of  the  Court. 

FACTS:  The  defendant  in  this  case,  Jesus  Fidel  Morales,  was  a distributer  of  large 

quantities  of  cocaine  in  Chicago  and  other  cities  in  the  midwest.  Jorge  Hernandez  was 
the  defendant’s  superior  in  this  drug  distribution  organization.  Hernandez  would  obtain 
the  cocaine  from  various  Columbian  sources  and  supply  it  to  the  defendant.  Sometime 
during  this  process,  the  defendant  became  behind  in  his  payments  to  Hernandez  to  the 
tune  of  approximately  $200,000.  Hernandez  became  impatient  and  began  threatening 
the  defendant.  In  1995,  Hernandez  informed  the  defendant  that  he  was  sending  a 
courier,  Kedric  Bell,  to  Chicago  to  collect  his  money. 

In  preparation  for  the  arrival  of  the  Bell,  the  defendant  asked  Alexis  Paredero,  to 
look  into  hiring  someone  to  kill  Bell.  Specifically,  the  defendant  planned  to  make  it 
appear  that  he  had  paid  the  debt  but  the  courier  had  later  been  robbed  and  killed  by 
persons  unknown.  Paredero  recruited  a gang  member,  Malcolm  "Prince”  Ortiz,  who 
agreed  to  commit  the  murder  for  $ 1 0,000.  The  parties  met  and  agreed  on  the  site  of  the 
killing,  the  weapon,  the  payment  of  the  killer’s  fee,  and  other  details.  Paredero  then 
picked  up  Bell  when  he  arrived  in  Chicago  and  delivered  him  to  the  murder  site.  Ortiz 
and  an  associate,  posing  as  police  officers,  pretended  to  arrest  Bell  and  Paredero.  Ortiz 
frisked  Bell,  took  his  pager,  and  then  shot  him  to  death.  Based  upon  this  conduct,  the 
defendant  was  charged  with  first  degree  murder,  solicitation  to  commit  murder  for  hire, 
and  conspiracy  to  commit  murder  in  connection  with  the  shooting  death  of  Bell. 

Prior  to  his  trial,  the  defendant  retained  the  services  of  Michael  Blacker,  an 
attorney  from  Miami,  Florida.  However,  is  seems  that  Blacker  was  simultaneously 
representing  Hernandez  in  connection  with  federal  drug  charges  at  the  same  time  he 
was  representing  the  defendant  in  this  case.  In  response  to  this  information,  the 
prosecutor,  in  open  court,  informed  the  trial  court  of  Blacker’s  representation  of 
Hernandez,  of  the  fact  that  Hernandez  was  a potential  witness  for  the  People,  and  of  the 
potential  conflict  of  interest  that  resulted  from  these  facts.  When  questioned,  the 
defendant  acknowledged  that  he  was  aware  of  Blacker’s  representation  of  Hernandez 
and  of  the  potential  conflict  of  interest.  However,  the  defendant  insisted  that  he  still 
wished  to  retain  Blacker  as  his  counsel.  The  trial  court  accepted  the  defendant’s 
purported  waiver  of  any  conflict  of  interest  without  further  inquiry  and  Blacker  remained 
silent  throughout  this  discussion.  Thereafter,  at  the  defendant’s  trial,  no  statement  of 
Hernandez  was  introduced  against  the  defendant  and  he  did  not  testify  at  the 
defendant’s  trial.  However,  at  the  defendant’s  sentencing  hearing,  parts  of  a letter  from 
Hernandez  was  introduced.  Following  the  defendant’s  conviction,  the  appellate  court 
reversed  and  remanded  for  a new  trial  on  the  ground  that  Blacker  labored  under  a per 
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se  conflict  of  interest  that  the  defendant  could  not  waive.  From  this  ruling  the  People 
brought  this  appeal  before  the  Illinois  Supreme  Court. 

ARGUMENT:  The  People  argued  that  the  appellate  court  erred  in  overturning  the 

defendant’s  conviction  based  upon  its  belief  that  the  defendant’s  counsel  suffered  from 
a conflict  of  interest.  Conversely,  the  defendant  argued  that  the  facts  in  this  case  were 
sufficient  to  prove  that  his  counsel  did,  in  fact,  suffer  from  a perse  conflict  of  interest  that 
could  not  be  waived.  Alternatively,  the  defendant  argued  that  even  if  no  such  per  se 
conflict  existed , he  was  entitled  to  the  automatic  reversal  of  his  conviction  without  having 
to  show  that  his  attorney’s  performance  was  actually  affected  by  such  a conflict. 

OPINION:  The  Illinois  Supreme  Court  rejected  the  argument  of  the  defendant  and  ruled 
that  in  this  case  the  defendant  did  not  show  that  his  Sixth  Amendment  right  to  effective 
assistance  of  counsel  had  been  violated  due  to  his  trial  counsel’s  alleged  conflict  of 
interest.  Specifically,  the  Court  ruled  that  the  defendant  failed  to  establish  that  his 
counsel’s  representation  of  Hernandez  constituted  a per  se  conflict  of  interest,  nor  that 
his  counsel’s  performance  was  adversely  affected  by  any  actual  conflict  of  interest. 
Without  a substantial  showing  on  the  part  of  the  defendant  concerning  either  one  of 
these  alternative  arguments,  the  defendant’s  argument  must  fail.  For  this  reason,  the 
appellate  court’s  order  reversing  the  defendant’s  conviction  was  reversed. 

In  conclusion,  the  Supreme  Court  noted  that  when  the  appellate  court  in  this  case 
reversed  the  defendant’s  conviction  and  remanding  for  a new  trial,  it  did  not  address 
various  other  claims  of  error  raised  by  the  defendant.  Those  claims  were  not  before  this 
Court.  Therefore,  the  Supreme  Court  remanded  this  cause  back  to  the  appellate  court 
for  further  consideration  of  the  defendant’s  alternative  claims  of  error  that  had  not  yet 
been  decided. 

Justice  Kilbride,  joined  by  Justice  Rarick,  filed  a special  concurring  opinion  in  this 

case. 


******************** 


FIRST  DISTRICT 


CONSTITUTIONALITY  OF  STATUTE:  ISSUE  - - Was  the  sentence  enhancement 

provision  based  upon  the  use  of  a firearm  found  in  the  murder  statute  unconstitutional? 
ANSWER  - - No.  The  sentencing  provision  withstands  this  particular  constitutional 
challenge. 

COUNSEL  (Effectiveness):  ISSUE  --  Did  the  defendant  receive  ineffective  assistance 
of  counsel  when  his  attorney  conceded  the  defendant’s  guilt  in  his  opening  statement 
and  then  pursued  an  unavailable  theory  of  self-defense?  ANSWER  - - No.  Under  the 
circumstances  of  this  case,  the  counsel  did  the  best  he  could  possibly  do. 
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People  v.  Bloominqburq, III.  Dec. (Is'  Dist.,  No.  1-02-2359,  February  3,  2004) 

First  Degree  Murder  - - Affirmed. 

Justice  Burke  delivered  the  Opinion  of  the  unanimous  Court 

FACTS:  The  defendant  in  this  case,  a member  of  the  Traveling  Vice  Lords  streetgang, 
sold  drugs  in  Chicago  for  a living.  According  to  the  defendant,  the  victim  in  this  case, 
Levell  Applewhite,  who  was  not  a member  of  T raveling  Vice  Lords,  had  previously  shot 
the  defendant’s  brother  and  he  had  reportedly  threatened  to  kill  the  defendant  the  next 
time  he  saw  him.  On  the  day  in  question,  the  defendant  was  sitting  in  his  apartment 
smoking  marijuana  and  drinking  with  a few  friends  and  looking  out  of  his  window, 
watching  for  Applewhite.  Suddenly,  the  defendant  noticed  the  victim  drive  up.  He 
immediately  jumped  up,  obtained  the  gang’s  handgun,  ran  down  to  the  street,  walked 
up  behind  the  car  in  which  the  victim  was  setting,  and  shot  the  victim  in  the  back  of  his 
head,  killing  him  instantly. 

Based  upon  these  facts,  the  defendant  was  charged  with  first  degree  murder.  At 
the  defendant’s  bench  trial,  the  counsel  for  the  defendant,  in  his  opening  statement, 
admitted  that  the  defendant  had,  in  fact,  shot  the  victim.  However,  the  counsel  argued 
that  the  victim’s  violent  past  and  the  defendant’s  fear  of  the  victim  caused  the  defendant 
to  shoot  the  victim  more  or  less  in  self  defense.  Consequently,  the  counsel  argued  that 
due  to  these  extenuating  circumstances,  the  defendant  should  not  be  found  guilty  of  first 
degree  murder.  The  trial  court  disagreed  with  the  reasoning  of  the  defendant’s  counsel 
and  the  defendant  was  found  to  be  guilty  as  charged.  As  a result  of  his  conviction,  the 
defendant  received  at  total  of  60  years’  imprisonment.  Specifically,  the  defendant 
received  a 35-year  term  as  a consequence  of  his  murder  conviction.  Additionally, 
because  the  defendant  used  a firearm  when  committing  his  offense,  an  additional  25 
years’  imprisonment  was  tacked  onto  his  term  pursuant  to  the  “15,  20  & 25  to  life’’ 
sentencing  provisions  found  in  the  Uniform  Code  of  Corrections.  From  his  conviction 
and  sentence  the  defendant  brought  this  appeal. 

ARGUMENT:  Initially,  the  defendant  argued  that  he  received  ineffective  assistance  of 
counsel  in  this  case  when  his  attorney,  during  his  opening  argument,  admitted  to  the  fact 
that  the  defendant  had  shot  the  victim  to  death.  The  defendant  maintained  that  this 
concession  of  the  defendant’s  guilt  in  an  ill-advised  attempt  to  argue  that  the  defendant 
acted  in  self  defense  constituted  a “total  failure  of  legal  representation”  and  deprived  him 
of  due  process. 

OPINION:  The  appellate  court  disagreed  with  the  defendant  and  found  that  in  this  case 
the  counsel  for  the  defendant  did  advance  a defense  theory.  The  counsel  presented 
numerous  pre-trial  motions,  including  a motion  to  dismiss  the  defendant’s  indictment  and 
motions  to  suppress  evidence  and  to  quash  the  defendant’s  arrest.  Further,  during  trial, 
the  counsel  introduced  evidence  on  the  defendant’s  behalf,  cross-examined  the 
People’s  witnesses,  and  objected  to  the  use  of  adverse  evidence  against  the  defendant. 
He  made  a closing  argument  in  which  he  argued  that  the  defendant  should  not  be 
convicted  of  first  degree  murder.  Ultimately,  while  the  counsel  for  the  defendant  did 
present  an  unsuccessful  defense,  that  defense  did  not  constitute  a “total  failure  of  legal 
representation."  Therefore,  the  defendant  was  not  denied  his  due  process  rights. 
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ARGUMENT:  Additionally,  the  defendant  argued  that  the  statutory  provision  that 

provided  for  a firearm  enhancement  of  his  sentence  was  unconstitutional  in  that  it 
violated  the  proportionate  penalties  clause  of  the  United  States  Constitution  and  that  it 
involved  an  illegal  double  enhancement  of  his  sentence. 


OPINION:  The  appellate  court  ruled  that  the  main  problem  with  the  defendant’s 

disproportionate  sentences  argument  was  that  the  specific  argument  made  by  the 
defendant  required  the  comparison  of  two  identical  or  nearly  identical  statutes. 
Unfortunately  for  the  defendant,  Illinois  has  only  one  first  degree  murder  statute.  The 
defendant  could  not  show  that  murder  committed  while  in  possession  of  a firearm  was 
not  the  same  offense  as  murder  by  the  use  of  a knife.  Murder  was  murder.  Therefore, 
the  defendant’s  disproportionate  sentenced  argument  was  rejected. 

Concerning  the  defendant’s  alternative  argument  about  an  unconstitutional  double 
enhancement  of  his  sentence,  again  a close  look  a the  defendant’s  reasoning  revealed 
its  flaws.  The  method  by  which  a murder  is  committed  is  not  an  element  of  that  murder. 
The  defendant’s  use  of  a firearm  was  not,  therefore,  necessary  to  convict  the  defendant 
of  murder.  Consequently,  when  that  factor  was  used  to  enhance  the  defendant’s 
sentence,  only  one  enhancement  had  occurred.  Therefore,  the  appellate  court  rejected 
the  last  argument  of  the  defendant. 

Justices  Cahill  and  Garcia  concurred. 


CONSTITUTIONALITY  OF  STATUTE:  ISSUE  - - Does  the  offense  of  the  Indecent 

Solicitation  of  an  Adult  violate  the  defendant’s  due  process  rights?  ANSWER  - - No. 
The  offense  withstands  this  constitutional  attack. 

STATUTORY  CONSTRUCTION:  ISSUE  - - Can  the  offense  of  the  Indecent  Solicitation 
of  an  Adult  be  applied  to  a juvenile  offender?  ANSWER  - - Absolutely.  There  is  nothing 
in  the  statute  or  in  its  legislative  history  that  would  indicate  otherwise. 

In  re  M.T.. III.  Dec. (1st  Dist.,  No.  1-01-2314,  February  6,  2004)  Adjudication 

of  Delinquency  - - Affirmed. 

Justice  Gallagher  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  The  sixteen-year-old  defendant  in  this  case  was  a student  at  Chicago’s  Luther 
South  High  School.  On  the  day  in  question,  the  defendant  allegedly  had  a conversation 
with  a fellow  student  at  Luther  by  the  name  of  A.T.  The  defendant  asked  A.T.  if  he 
would  like  to  receive  oral  sex  from  a girl.  A.T.  indicated  that  he  would.  Therefore,  the 
defendant  stated  that  A.T.  should  go  down  to  the  school’s  science  laboratory.  A.T.  did 
as  he  was  instructed.  Meanwhile,  the  defendant  turned  to  another  student,  A.D.,  and 
told  him  to  instruct  an  eighteen-year-old  girl  by  the  name  of  E.J.  to  go  down  to  the 
science  lab.  A.D.  did  what  he  was  told  and  E.J.  did  what  she  was  told.  E.J.  went  to  the 
science  lab,  found  A.T.  their  and  performed  an  act  of  oral  sex  upon  A.T.  When  asked 
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to  explain  her  conduct,  E.  J.  stated  that  she  went  to  the  science  lab  “because  I was  afraid 
if  I didn’t  go,  (defendant)  would  threaten  to  beat  me  up.”  In  support  of  this  statement, 
E.J.  explained  that  on  a previous  occasion  the  defendant  had  slammed  her  head  into  a 
locker  when  she  refused  to  perform  oral  sex  on  “any  guy  in  the  school”  in  exchange  for 
money.  Based  upon  these  facts,  the  defendant  was  charged  in  a juvenile  petition  with 
the  offense  of  indecent  solicitation  of  an  adult. 

At  a hearing  on  the  People’s  petition,  the  defendant  testified.  He  admitted  having 
a sexual  relationship  with  E.J.  but  he  denied  everything  else.  The  trial  court  did  not 
believe  the  defendant  and  entered  a finding  of  delinquency  against  him.  This  appeal 
followed. 

ARGUMENT:  Before  the  appellate  court  the  defendant  first  argued  that  he  was 

improperly  adjudicated  a delinquent  under  the  circumstances  of  this  case  because  he 
should  never  have  been  found  to  have  committed  the  offense  of  the  Indecent  Solicitation 
of  an  Adult.  Specifically,  the  defendant  argued  that  this  Solicitation  offense  should  not 
have  been  applied  to  juveniles.  Because  that  offense  was  created  to  protect  juveniles 
from  exploitation  by  adults,  the  Illinois  Legislature  never  intended  to  apply  that  offense 
to  the  persons  it  was  intended  to  protect,  juveniles 

OPINION:  The  appellate  court  rejected  this  argument  by  noting  that  just  because  this 
particular  factual  scenario  was  not  discussed  by  the  Legislature  does  not  mean  that  the 
Legislature  made  an  inadvertent  omission  in  not  limiting  the  offenders  of  the  Indecent 
Solicitation  offense  to  adults.  Further,  in  the  opinion  of  the  appellate  court,  the 
application  of  that  offense  to  this  factual  situation  would  not  lead  to  an  absurd  result.  As 
the  People  argued , the  mere  fact  that  this  defendant  managed  to  commit  an  offense  that 
one  would  normally  consider  reserved  for  more  mature  criminals  does  not  mandate  that 
an  exemption  for  persons  such  as  the  defendant  must  be  judicially  created.  Additionally, 
the  Court  noted  that  the  Legislature  has  allowed  for  the  prosecution  of  juveniles  based 
on  a violation  of  “any  federal  or  State  law  or  municipal  or  county  ordinance  (705  ILCS 
405/5-1 20).  Therefore,  in  the  opinion  of  the  appellate  court,  while  the  purpose  of  the  Act 
was  to  protect  children  from  being  sexually  victimized,  the  person  from  whom  they  are 
being  protected  was  not  required  to  be  an  adult. 

ARGUMENT:  Alternatively,  the  defendant  argued  that  his  adjudication  under  these 
circumstances  violated  his  due  process  rights.  The  defendant  argued  that  the  statute 
in  question:  (1 ) felonizes  misdemeanor  conduct;  (2)  does  not  require  a culpable  mental 
state  leading  to  felony  convictions  based  on  innocent  conduct  and  conduct  that  lacks  a 
criminal  purpose;  and  (3)  is  unconstitutionally  vague. 

OPINION:  The  appellate  court  rejected  each  and  every  one  of  these  arguments  finding 
that  defendant  had  no  standing  to  raise  them  because  he  was  not  tried  as  an  adult  nor 
was  he  convicted  of  a felony.  The  defendant  was  adjudicated  a delinquent  minor  and 
sentenced  to  a term  of  probation.  As  such,  the  defendant  failed  to  show  how  he  had 
been  aggrieved  by  these  purported  unconstitutional  provisions. 

Justices  O’Mara  Frossard  and  Fitzgerald  Smith  concurred. 


12 


******************** 


SECOND  DISTRICT 


CONSTITUTIONALITY  OF  STATUTE:  ISSUE  - - Did  the  provision  of  the  Controlled 
Substances  Act  dealing  with  the  drug  ecstasy  violate  the  defendant’s  due  process  and 
equal  protection  rights?  ANSWER  - - No.  This  Statute  withstands  the  defendant’s 
constitutional  challenges. 

CONFESSIONS  AND  ADMISSIONS:  ISSUE  - - Did  the  trial  court  err  in  refusing  to 
suppress  all  of  the  defendant’s  statements  to  the  police  based  upon  the  fact  that  they 
were  made  during  plea  negotiations?  ANSWER  - - No.  The  trial  court  correctly  ruled 
upon  the  defendant’s  motion  to  suppress.  However,  the  trial  court  committed  reversible 
error  by  allowing  these  statements  into  evidence  notwithstanding  its  prior  ruling. 

People  v.  Raausa. III.  Dec. (2nd  Dist.,  No.  2-02-1131,  February  6,  2004) 

Unlawful  Possession  of  Ecstasy  and  Cannabis  - - Reversed  and  Remanded. 

Justice  McLaren  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  February  23, 2002,  the  police  executed  a search  warrant  for  the  defendant 
in  this  case,  Phillip  P.  Ragusa,  and  his  home.  Inside  the  home  was  found  cocaine, 
cannabis  and  MDMA  (ecstacy).  Based  upon  these  discoveries  the  defendant  was 
placed  under  arrest  and  transported  down  to  the  police  station.  At  the  station  the 
defendant  was  informed  of  his  rights  and  he  read  and  signed  a preprinted  waiver  form. 
As  it  turns  out,  the  defendant  was  the  nephew  of  a Naperville  police  officer.  During  a 
break  in  his  interrogation,  the  defendant  was  allowed  to  speak  to  his  uncle.  The 
defendant’s  uncle  instructed  the  defendant  to  be  polite  to  the  police  and  cooperative. 
The  defendant  then  discussed  his“possible  cooperation”  with  the  police  concerning  other 
narcotics  deliveries.  In  turn,  the  police  told  the  defendant  that  if  he  wanted  to  “do  some 
work  for  us”  a reduction  in  the  defendant’s  charges  was  possible.  Thereafter,  in  an 
attempt  to  cooperate,  the  defendant  attempted  to  arrange  for  a number  of  drug  sales, 
but  he  was  unsuccessful.  During  these  attempts  to  cooperate,  the  defendant  discussed 
his  plans  concerning  the  drugs  he  had  in  his  possession.  Specifically,  he  stated  that  he 
intended  to  sell  the  ecstasy  pills,  some  of  the  cocaine  and  cannabis  and  that  he  intended 
to  sell  the  rest  of  the  cannabis  at  the  local  high  school. 

Based  upon  this  evidence,  the  defendant  was  charged  with  numerous  felony 
controlled  substance  and  cannabis  offenses.  Prior  to  his  trial,  however,  the  defendant 
moved  to  suppress  the  statements  he  made  to  the  police  about  what  he  had  intended 
to  do  with  the  drugs.  He  argued  that  these  statements  were  made  during  the  course  of 
plea  negotiations  and,  therefore,  could  not  be  used  against  him.  The  trial  court,  after  a 
full  and  complete  hearing,  agreed  with  the  defendant  and  ruled  that  the  statements  in 
question  were,  in  fact,  plea  related.  Consequently,  the  trial  court  granted  the 
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defendant’s  suppression  motion.  However,  during  the  defendant’s  trial,  for  some 
unknown  reason,  the  trial  court  allowed  the  People  to  introduce  and  use  these 
statements  against  the  defendant.  Following  a bench  trial,  the  defendant  was  convicted 
on  six  of  the  seven  charged  offenses.  This  appeal  followed. 

ARGUMENT : Initially,  the  defendant  argued  before  the  appellate  court  that  the 

Controlled  Substance  Act  provision  dealing  with  ecstasy  violated  the  proportionate 
penalties,  the  due  process,  and  the  equal  protection  clauses  of  the  United  States 
Constitution.  Specifically,  the  defendant  argued  that  the  statute  unreasonably  created 
a harsher  penalty  for  the  delivery  of  ecstasy  pills  than  the  delivery  of  ecstasy  in  powder 
form.  Further,  the  defendant  argued  that  the  statute  violated  his  equal  protection  rights 
by  granting  prosecutors  the  discretion  to  charge  ecstasy  violations  either  by  gram  weight 
or  by  the  number  of  pills  or  tablets.  Finally,  the  defendant  argued  that  the  statute 
violated  the  proportionate  penalties  clause  by  treating  identical  offenses  (possession  of 
pills  and  powder)  differently. 

OPINION:  Concerning  the  defendant’s  due  process  arguments,  the  appellate  court 
ruled  that  the  Legislature  could  have  reasonably  determined  that  ecstasy,  reduced  to 
tablet  or  pill  form,  was  more  dangerous  to  the  public  safety  than  it  was  in  powder  form. 
According  to  the  appellate  court,  when  ecstasy  is  in  tablet  or  pill  form,  it  is  much  easier 
to  sell,  transport,  store,  conceal,  and  use.  Further,  the  Court  reasoned  that  given  the 
fact  that  ecstasy  was  most  commonly  distributed  in  pill  or  tablet  form,  it  was  not  the 
amount  of  the  drug  that  became  important  but,  rather,  the  ease  of  its  distribution. 
Obviously,  the  more  pills  or  tablets  there  are,  the  greater  the  amount  that  can  be  sold 
to  users.  This  logic  convinced  the  appellate  court  that  there  was  clearly  a rational  basis 
for  the  punishment  of  smaller  quantities  of  ecstasy  in  pill  or  tablet  form  more  severely 
than  offenders  with  greater  quantities  of  other  forms  of  that  drug. 

With  reference  to  the  defendant’s  equal  protection  argument,  the  appellate  court 
rejected  it  but  it  did  so  with  an  important  pronouncement.  Specifically,  the  appellate 
court  limited  a prosecutor’s  charging  discretion  in  these  cases.  The  Court  ruled  that  if 
the  ecstasy  possessed  by  the  defendant  was  in  pill  or  tablet  form,  the  defendant  must 
be  charged  based  upon  number  of  pills  or  tablets  and  if  the  defendant  possessed 
ecstasy  in  powder  form,  he  must  be  charged  based  upon  the  gram  classification. 

Finally,  concerning  the  defendant’s  proportionate  penalties  argument,  the  pill  and 
powder  forms  of  these  offense  were  not  identical.  Because  they  addressed  different 
problems,  their  different  punishments  were  not  unconstitutional. 

ARGUMENT:  Additionally,  the  defendant  argued  that  the  trial  court  erred  by  failing  to 
suppress  all  of  the  statements  he  made  to  the  police  during  his  interrogation  on  the  night 
of  his  arrest.  Specifically,  the  defendant  argued  that  the  People  were  improperly  allowed 
to  use  his  statements  in  support  of  their  charges  against  the  defendant  involving  his 
possession  for  sale  of  ecstasy  and  cannabis. 

OPINION:  The  appellate  court  ruled  that  the  trial  judge  correctly  found  that  the 

defendant’s  statements  were  plea  related  and  were,  therefore,  inadmissible  against  him. 
However,  the  trial  judge  committed  reversible  error  when,  during  the  defendant’s  trial, 
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for  some  unknown  reason,  he  allowed  the  introduction  of  the  substance  of  these 
statements  into  evidence  notwithstanding  his  prior  ruling.  This  error  required  the 
reversal  of  the  defendant’s  convictions  for  possession  of  ecstasy  and  cannabis. 

Justices  Hutchinson  and  Gilleran  Johnson  concurred. 


REASONABLE  DOUBT:  ISSUE  - - Was  the  defendant  proven  guilty  of  disorderly 

conduct  beyond  a reasonable  doubt?  ANSWER  - - Yes.  In  the  opinion  of  the 
appellate  court,  the  People  offered  sufficient  evidence  to  sustain  the  defendant’s 
conviction. 

STATUTORY  CONSTRUCTION:  ISSUE  - - Did  the  disorderly  conduct  offense  require 
the  defendant  to  affirmatively  allege  that  a bomb  had  been  concealed.  ANSWER  - - 
No.  The  message  sent  by  the  defendant  did  convey  that  meaning. 

People  v.  Banuelos. III.  Dec. (2nd  Dist.,  No.  2-02-0423,  February  4,  2004) 

Disorderly  Conduct  - - Affirmed. 

Justice  Kapala  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  the  morning  of  October  10,  2001,  the  principal  of  North  Chicago 

Community  High  School  was  informed  by  a school  staff  member  that  a message 
containing  a threat  to  blow  up  the  school  had  just  come  through  the  school’s  computer 
network.  The  computer  message  read  as  follows:  “terrorist . going  to.  blow  ncch 
wirght(sic)  now  boom  in  15  seconds.”  The  principal  immediately  ordered  his  technical 
staff  to  determine  which  computer  generated  the  threat.  At  the  same  time,  the  local  fire 
department  was  dispatched  to  bring  bomb-sniffing  dogs  and  to  conduct  a search  of  the 
school  for  the  alleged  bomb.  Only  a perimeter  search  was  completed  because 
(obviously)  by  the  time  the  fire  department  got  to  the  school,  the  1 5 seconds  mentioned 
in  the  threat  had  long  passed.  No  bomb  was  ever  located.  (Interesting  enough,  the 
school  staff  felt  is  was  “unnecessary”  to  evacuate  the  850  students  from  the  school 
because  the  time  period  had  already  ran.  What  would  have  happened  if  the  bomber  had 
meant  15  minutes  and  mistakenly  said  15  seconds?)  In  the  school’s  computer 
laboratory  were  found  the  two  computers  that  were  used  to  send  the  threat.  The 
defendant  in  this  case,  Ernesto  D.  Banuelos,  and  a student  by  the  name  of  Brian 
Bautista  were  using  those  computers.  After  a detailed  discussion  with  school 
authorities,  the  defendant  admitted  that  Bautista  had  hacked  his  way  into  the  school’s 
computer  network  and  he,  the  defendant,  had  typed  in  the  threat. 

Based  upon  this  conduct,  the  defendant  was  charged  with  disorderly  conduct  in 
that  he  knowingly  transmitted  a false  alarm  to  the  effect  that  a bomb  was  concealed  in 
such  a place  that  its  explosion  would  endanger  human  life,  knowing  at  the  time  that 
there  was  no  reasonable  ground  for  believing  that  such  bomb  was  concealed  in  such 
place.  After  a bench  trial,  both  the  defendant  and  Bautista  were  convicted  as  charged. 
The  defendant  received  a 24-month  sentence  of  probation  and  1 00  hours  of  community 
service  work.  From  this  conviction  the  defendant  brought  this  appeal. 
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ARGUMENT:  Before  the  appellate  court,  the  defendant  argued  that  under  the  facts  of 
this  case  the  People  failed  to  prove  him  guilty  of  disorderly  conduct  beyond  a reasonable 
doubt.  Specifically,  the  defendant  argued  that  the  subsection  under  which  he  was 
charged  required  that  the  People  prove  that  the  bomb  was  “concealed".  This  the  People 
failed  to  do.  Since  the  People  failed  to  prove  the  element  of  concealment,  the  defendant 
argued  that  his  conviction  should  have  been  reversed.  Conversely,  the  People  argued 
that  the  “concealment”  element  found  in  the  subsection  in  question  did  not  mean  that  the 
object  was  affirmatively  hidden.  It  also  could  have  meant  that  the  location  of  the  alleged 
bomb  was  not  known  or  easily  ascertained. 

OPINION:  The  appellate  court  concluded  that  the  false  alarm  transmitted  by  the 

defendant  did  fall  within  the  conduct  prohibited  by  the  disorderly  conduct  statute.  The 
Court  reasoned  that  the  focus  of  the  above-described  statute  was  on  the  effect  the 
defendant’s  conduct  had  on  others,  rather  than  on  the  conduct  itself.  In  the  opinion  of 
the  appellate  court,  any  words  employed  by  a defendant  in  conveying  a false  alarm  that 
raise  in  others  the  belief  that  a device  is  concealed  would  be  sufficient  to  bring  the 
communication  within  the  prohibition  of  the  statute.  To  the  recipient  of  the  defendant's 
threat,  if  the  whereabouts  of  the  bomb  was  unknown,  it  was,  in  effect,  concealed. 

The  appellate  court  noted  that  one  reliable  method  of  determining  the  effect  such 
a threatening  message  has  is  to  consider  the  reaction  if  provokes.  The  Court  concluded 
that  the  logical  reaction  of  a person  who  believes  that  something  has  been  concealed 
is  to  look  for  it.  In  this  case,  the  school  authorities  called  in  the  bomb  detection  dog  so 
that  it  could  search  for  the  alleged  bomb.  Clearly,  the  defendant’s  false  alarm  caused 
the  school  authorities  to  believe  that  an  explosive  device  was  concealed  within  the 
school.  Why  else  would  a search  be  made  forthat  device.  Consequently,  the  appellate 
court  ruled  that  when  the  defendant  sent  a bomb  threat  that  did  not  reveal  where  the 
bomb  was  located,  for  purposes  of  the  disorderly  conducted  statute,  the  bomb  was 
alleged  to  have  been  concealed. 

Justices  O’Malley  and  Grometer  concurred. 


******************** 


THIRD  DISTRICT 


REASONABLE  DOUBT:  ISSUE  - - Did  the  People  meet  their  burden  of  proving  that 
the  defendant  was  armed  with  a dangerous  weapon?  ANSWER  - - Yes.  The 
appellate  court  determined  that  sufficient  evidence  was  introduced  to  support  the 
defendant’s  conviction  for  armed  robbery. 

People  v.  Coleman. III.  Dec. (3rd  Dist.,  No.  3-03-0077,  February  6,  2004) 

Armed  Robbery  and  Aggravated  Vehicular  Hijacking  - - Affirmed. 
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Justice  Holdridge  delivered  the  Opinion  of  the  unanimous  Court. 


FACTS:  On  the  evening  in  question  the  victim  in  this  case  had  just  retired  to  bed  when 
her  brother  informed  her  that  a girl  named  Shantae  was  at  the  front  door.  That  name 
was  not  familiar  to  the  victim,  but  she  went  to  the  door  to  see  who  it  was  anyway.  The 
victim  recognized  the  girl  because  she  had  seen  her  at  a gas  station  a couple  of  days 
earlier.  Anyway,  the  girl  stated  that  she  had  just  been  riding  in  a car  with  three  men  who 
were  trying  to  take  her  to  a motel  and  rape  her.  She  asked  the  victim  for  a ride  home. 
The  victim  agreed  to  help  the  girl  and  they  drove  off  in  her  boyfriend’s  car.  The  victim 
drove  to  a house  the  girl  identified  as  her  aunt’s.  While  the  victim  waited  to  make  sure 
the  girl  made  it  inside  the  house  safely,  the  girl  walked  around  behind  the  house.  The 
girl  then  re-approached  the  victim  and  stated  that  her  aunt  wanted  to  see  who  had 
dropped  the  girl  off.  Despite  a feeling  that  something  “suspicious”  was  happening,  the 
victim  accompanied  the  girl  around  behind  the  house. 

Suddenly,  the  young  girl  grabbed  the  victim  from  behind,  putting  her  arm  around 
the  victim’s  throat,  and  a man,  the  defendant  in  this  case,  stepped  out  of  the  shadows. 
When  the  victim  attempted  to  pull  away  from  the  girl,  she  received  a straight,  thin  cut  on 
the  left  side  of  her  throat.  The  girl  then  indicated  that  she  was  going  to  “cut"  the  victim. 
The  defendant  then  patted  the  victim  down  and  then  took  her  car  keys  and  purse.  He 
told  the  young  girl,  “We  got  what  we  came  for,  let’s  go."  The  two  then  left  with  the 
victim’s  car.  The  victim  then  immediately  ran  to  a telephone  and  called  the  police.  The 
following  morning  a police  officer  was  on  patrol  when  he  received  a call  about  a 
suspicious  car.  The  officer  located  the  car  and  a high-speed  chase  followed.  The  young 
girl  was  driving  the  victim’s  car  and  the  defendant  was  her  passenger.  Eventually,  the 
young  girl  lost  control  of  the  car  and  it  came  to  a stop  off  the  roadway.  Both  the 
defendant  and  the  girl  were  taken  into  custody.  No  weapon  was  found  inside  of  the 
victim’s  car.  Based  upon  these  facts,  the  defendant  was  charged  with  and  found  guilty 
of  both  armed  robbery  and  aggravated  vehicular  hijacking.  From  his  conviction  and  a 
sentence  of  ten  years’  imprisonment  for  the  armed  robbery,  this  appeal  followed. 

ARGUMENT:  The  defendant  argued  that  the  testimony  of  the  victim  in  this  case  was 
inconsistent  and  insufficient  to  prove  the  existence  of  a dangerous  weapon  beyond  a 
reasonable  doubt.  Specifically,  the  defendant  argued  that  the  victim’s  testimony  not  only 
showed  that  she  could  not  identify  what  kind  of  weapon  the  young  girl  possessed  but 
whether  or  not  the  girl  possessed  a weapon  at  all.  According  to  the  defendant,  the 
victim’s  assumption  that  the  girl  possessed  a weapon  based  upon  the  fact  that  she  had 
been  cut  by  something  sharp  was  insufficient  to  prove  that  the  girl  actually  possessed 
a weapon. 

OPINION:  The  appellate  court  disagreed  with  the  defendant  and  noted  that  two 

important  pieces  of  evidence  were  introduced  by  the  People  in  their  case  in  chief 
concerning  the  issue  raised  by  the  defendant  here.  First,  the  victim  testified  that  she 
was,  in  fact,  cut  on  the  neck  by  the  young  girl  who  grabbed  her.  Additionally,  the  girl 
then  stated  that  she  was  going  to  “cut"  the  victim.  The  Court  stated  that  while  this 
evidence  did  not  constitute  direct  evidence  of  the  presence  of  weapon  by  the  girl,  it 
clearly  did  constitute  significant  circumstantial  evidence  that  could  lead  to  an  inference 
that  a dangerous  weapon  was  present.  They  ruled  that  while  it  was  true  that  the  victim’s 
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testimony  about  the  weapon  was  somewhat  confused,  nevertheless,  so  long  as 
additional  evidence  such  as  the  cut  on  the  victim's  neck  and  the  young  girl’s  statement 
existed,  a conviction  for  armed  robbery  could  be  upheld  “even  though  the  weapon  itself 
was  neither  seen  nor  accurately  described  by  the  victim."  In  light  of  this  evidence  and 
the  fact  that  that  evidence  must  be  looked  at  the  light  most  favorable  to  the  prosecution, 
this  appellate  court  ruled  that  it  could  not  say  that  it  was  unreasonable  for  the 
defendant’s  jury  to  have  found  the  defendant  guilty  of  armed  robbery. 

Justices  Lytton  and  McDade  concurred. 


STATUTORY  CONSTRUCTION:  ISSUE  - - For  purposes  of  the  offense  of  the  unlawful 
distribution  of  harmful  materials,  what  act  constitutes  the  distribution  of  those  materials? 
ANSWER  - - In  this  case,  the  transfer  of  possession  of  a sealed  envelope  was  sufficient 
to  constitute  distribution. 

REASONABLE  DOUBT:  ISSUE  - - Did  the  People  present  sufficient  evidence  to 

support  the  defendant’s  conviction  of  the  offense  of  the  unlawful  distribution  of  harmful 
materials?  ANSWER  - - Yes.  The  defendant’s  act  of  allowing  a child  to  possess  a 
sealed  envelope  which  contained  explicit  photographs  was  sufficient  to  sustain  the 
defendant’s  conviction. 

People  v.  Ward. III.  Dec. (3rd  Dist.,  No.  3-03-0398,  February  20,  2004) 

Distribution  of  Harmful  Materials  - - Affirmed. 

Justice  Barry  delivered  the  Opinion  of  a majority  of  the  Court. 

FACTS:  The  defendant  in  this  case,  Jeannie  M.  Ward,  had  an  intimate  relationship  with 
Richard  Jurzak  for  about  one  year.  After  that  relationship  ended,  the  defendant  informed 
Richard  that  she  would  return  various  photographs  of  the  defendant  and  Richard  which 
were  of  a sexual  nature.  On  the  evening  in  question,  the  defendant  dropped  by 
Richard’s  home.  Finding  no  one  inside  of  the  house,  the  defendant  entered  the  attached 
garage  and  therein  found  Richard’s  two  daughters,  Breanna,  who  was  ten  years’  old, 
and  Jessica,  who  was  twelve  years’  old.  According  to  Jessica,  the  defendant  placed 
a sealed  envelope  addressed  to  Richard  on  the  bench  in  the  garage  and  asked  Jessica 
to  give  it  to  her  father.  On  the  upper  left  corner  of  the  envelope,  J.  Jurzak,  was  written 
in  the  return  address  position.  (According  to  the  defendant,  she  often  referred  to  herself 
as  Jeanne  Jurzak  during  her  relationship  with  Richard  even  though  they  were  not 
married).  Afterthe  defendant  left  the  garage,  Jessica  opened  the  envelope  because  she 
thought  the  name  “J.  Jurzak”  in  the  return  address  position  referred  to  one  of  her 
relatives.  Inside  the  envelope  Jessica  found  the  sexually  explicit  photographs  of  the 
defendant  and  Richard.  Conversely,  the  defendant  denied  giving  the  envelope  to 
Jessica  and,  instead,  insisted  that  she  gave  it  to  an  adult  by  the  name  of  Tammy 
Reynolds  with  instructions  that  she  give  it  to  Richard. 

Jessica  told  her  mother  what  she  had  seen  inside  the  envelope,  and  her  mother 
(Richard’s  ex-wife)  then  contacted  the  police  and  the  defendant  was  charged  with  the 
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unlawful  delivery  of  harmful  material  to  a minor.  During  the  defendant’s  trial,  after  the 
presentation  of  all  of  the  evidence,  the  trial  judge  stated  that  he  believed  Jessica's 
testimony  and  disbelieved  the  defendant’s  testimony  regarding  how  the  envelope  came 
into  Jessica’s  possession.  The  judge  then  found  the  defendant  guilty  and  imposed  a 
sentence  of  one  year’s  conditional  discharge  and  four  weekends  in  the  County  Jail 
This  appeal  followed. 

ARGUMENT:  Initially,  the  defendant  argued  on  appeal  that  the  People  failed  to  prove 
all  of  the  elements  of  the  offense  of  the  unlawful  delivery  of  harmful  material. 
Specifically,  she  argued  that  the  People  failed  to  prove  that  she  possessed  the  requisite 
mental  state  to  commit  that  offense.  She  argued  that  while  the  materials  in  the  envelope 
might  have  been  harmful,  she  did  not  knowingly  distribute  them  to  Jessica. 


OPINION:  The  appellate  court  rejected  the  argument  of  the  defendant  and  ruled  that 
in  this  case  the  People  did  produce  evidence  which  did  show  beyond  a reasonable  doubt 
that  the  defendant  transferred  the  envelope  and  its  contents  to  Jessica  with  instructions 
to  give  the  envelope  to  Richard.  (The  trial  judge  believed  Jessica  and  did  not  believe 
the  defendant.)  The  Court  further  ruled  that  as  a consequence  of  the  defendant’s 
conduct  (giving  the  envelope  to  Jessica)  Jessica  had  and  held  power  and  dominion  over 
the  envelope  and  its  contents.  Therefore,  the  defendant  did,  in  fact,  distribute  the 
contents  of  the  envelope  to  a child,  as  defined  by  the  statute  in  question. 

Further,  the  defendant  clearly  knew  what  the  envelope  contained.  Therefore,  the 
defendant’s  distribution  of  these  “harmful  materials”  to  Jessica  was  done  “knowingly,” 
as  that  term  was  defined  in  the  statute.  Taking  these  facts  in  a light  most  favorable  to 
the  prosecution  (which  is  what  an  appellate  court  must  do  whenever  a defendant 
challenges  his  or  her  conviction),  the  appellate  court  ruled  that  it  could  not  say  that  a 
rational  trier  of  fact  could  not  have  found  that  the  People  had  proven  the  elements  of  the 
offense  of  the  distribution  of  harmful  materials  to  a minor  beyond  a reasonable  doubt. 
Consequently,  the  conviction  of  the  defendant  was  affirmed. 

Justice  Schmidt  filed  a specially  concurring  opinion  wherein  the  Justice  did  not 
totally  agree  with  Justice  Barry’s  analysis  if  this  case. 

Justice  Lytton  filed  a dissenting  opinion  wherein  the  Justice  maintained  the  victim 
never  exercised  exclusive  use  or  control  of  the  envelope  as  was  required  by  the  statute. 


SUMMARY  SUSPENSION:  ISSUE  - - Were  the  defendant’s  statutory  rights  violated 
when  the  hearing  on  his  petition  to  rescind  his  statutory  summary  suspension  was  not 
completed  within  the  30-day  time  limit.  ANSWER  - - Yes.  According  to  the  appellate 
court,  such  a hearing  must  be  both  begun  and  completed  within  this  30-day  limit. 

People  v.  Cosenza. III.  Dec. (3rd  Dist.,  No.  3-03-0222,  February  11, 2004) 

Denial  of  Petition  to  rescind  summary  suspension  - - Reversed. 
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Justice  Lytton  delivered  the  Opinion  of  the  unanimous  Court 


FACTS:  On  October  19,2002,  the  defendant  in  this  case,  Paul  A.  Cosenza,  was 

arrested  for  driving  under  the  influence  of  alcohol.  He  was  then  taken  to  a local  police 
station,  where  he  was  asked  to  undergo  a breath  analysis.  He  agreed  to  take  the  test 
and  attempted  to  blow  into  the  breathalyzer.  No  results  registered  on  the  test  equipment 
because  the  defendant’s  breath  sample  was  insufficient.  When  the  defendant  refused 
to  give  another  sample,  the  arresting  officer  administering  the  test  deemed  that  the 
defendant  had  refused  to  take  the  test  and  he  so  notified  the  Office  of  the  Illinois 
Secretary  of  State.  As  a result  of  this  finding,  the  Secretary  of  State’s  Office  notified  the 
defendant  that  his  driver’s  license  would  be  summarily  suspended. 

On  November  14,  2002,  the  defendant  filed  a petition  to  rescind  his  summary 
suspension.  The  trial  court  began  a hearing  on  the  defendant’s  petition  on  December 
2,  2002,  but  for  some  reason  the  hearing  was  not  completed  on  that  date.  (This  Opinion 
does  not  explain  why  the  hearing  was  not  completed.)  For  whatever  reason,  the 
defendant’s  hearing  was  scheduled  to  be  continued  until  December  17,  2002.  Neither 
the  assistant  State’s  Attorney  nor  the  counsel  for  the  defendant  brought  to  the  trial 
court’s  attention  the  fact  that  the  December  17th  court  date  was  more  than  thirty  days 
after  the  defendant  had  filed  his  petition.  Anyway,  at  the  December  17th  hearing,  the 
defendant  moved  for  summary  judgment.  That  motion  was  denied.  At  the  conclusion 
of  this  hearing,  the  trial  court  denied  the  defendant’s  petition  for  rescission  and  then 
denied  the  defendant’s  motion  for  reconsideration  of  the  court’s  previous  ruling.  The 
defendant  then  brought  this  appeal. 

ARGUMENT:  The  defendant  argued  that  the  trial  court  erred  in  denying  his  motion  to 
rescind  his  summary  suspension  because  section  1 1 8. 1 (b)  of  the  Illinois  Vehicle  Code 
provides  that  the  People  have  the  burden  of  concluding  the  defendant’s  rescission 
hearing  within  30  days  after  it  is  filed.  Conversely,  the  People  argued  that  a summary 
suspension  hearing  is  analogous  to  the  time  period  in  the  speedy  trial  statute  which 
provides  that  a petitioner  who  does  not  object  to  a continuance  beyond  the  30-day 
period  may  be  charged  with  that  delay. 

OPINION:  The  appellate  court,  with  reference  to  the  arguments  of  the  People,  noted 
that  the  People  cited  no  authority  for  their  proposition  that  the  rules  in  criminal 
proceedings,  such  as  the  speedy  trial  statute,  are  applicable  in  civil  proceedings,  such 
as  this  summary  suspension  hearing.  The  Court’s  research  revealed  no  such  authority. 
Furthermore,  the  appellate  court  determined  that  it  was  the  People’s  burden,  not  the 
defendant’s,  to  set  a timely  date  for  hearing  the  defendant’s  petition  to  rescind  his 
summary  suspension.  According  to  the  reasoning  of  this  Court,  these  rules  must  be 
strictly  followed  in  order  to  assure  the  defendant  due  process. 

Noting  that  the  hearing  in  question  was  started  within  the  required  30-day  period, 
the  appellate  court  also  noted  that  it  was  not  completed  within  that  period.  In  the  opinion 
of  this  court,  the  statute  in  question  mandatorily  requires  that  the  hearing  must  be 
“conducted”  within  the  30  day  period,  not  merely  started  within  that  period.  Therefore, 
this  Court  ruled  that  it  was  the  burden  of  the  People  to  assure  that  the  defendant’s 
hearing  not  only  began  with  that  period  but  was  also  completed  within  that  period. 
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Specifically,  the  appellate  court  based  its  reasoning  on  the  Legislature’s  intent  to  make 
sure  that  these  rescission  hearings  were  handled  expeditiously.  Consequently,  when 
the  People  failed  to  assure  that  the  defendant’s  hearing  was  completed  within  the  30- 
day  period,  the  defendant  was,  pursuant  to  the  statute  in  question,  entitled  to  the 
rescission  of  his  statutory  summary  suspension. 

Justices  Barry  and  Holdridge  concurred. 


FOURTH  DISTRICT 


EVIDENCE:  ISSUE  - - Did  the  “inaccurate”  testimony  of  a police  witness  deny  the 

defendant  due  process?  ANSWER  - - No.  According  to  the  appellate  court,  the 
inaccurate  statement  of  the  officer  was  insufficient  to  require  the  reversal  of  the 
defendant’s  conviction. 

REASONABLE  DOUBT:  ISSUE  - - Did  the  People  offer  sufficient  evidence  to  sustain 
the  defendant’s  conviction  for  the  possession  of  a controlled  substance  with  the  intent 
to  deliver?  ANSWER--  Yes.  All  of  the  evidence  in  this  case  was  sufficient  to  support 
the  defendant’s  conviction. 

TRIAL  PROCEDURE:  ISSUE  - - Did  the  trial  court  err  in  refusing  to  rule  upon  the 

defendant’s  motion  to  bar  the  People’s  use  of  his  prior  drug  conviction  against  him? 
ANSWER  - - No.  Although  the  appellate  court  opined  that  the  trial  court  should  have 
ruled  on  the  defendant’s  motion,  the  failure  to  make  such  a ruling  was  not  error. 

People  v.  Ballard. III.  Dec. (4th  Dist.,  No.  4-02-0742,  February  23,  2004) 

Unlawful  Possession  of  a Controlled  Substance  With  the  Intent  to  Deliver  - - Affirmed. 

Justice  Knecht  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  the  day  in  question,  the  police  executed  a search  warrant  on  the 

defendant’s  house.  As  the  police  kicked  down  the  defendant’s  door,  they  saw  the 
defendant  rushing  into  his  bathroom.  Inside  the  bathroom  the  police  saw  the  defendant 
attempting  to  flush  the  contents  of  a plastic  bag  down  the  toilet.  The  police  grabbed  the 
bag,  thereby  preventing  the  defendant  from  destroying  evidence  and  discovered  inside 
the  large  plastic  bag  41  smaller  plastic  baggie  corners,  each  containing  crack  cocaine. 
The  issue  raised  in  this  case  was  whether  the  evidence  discovered  inside  of  the 
defendant’s  house  was  sufficient  to  sustain  his  conviction  for  the  possession  with  the 
intent  to  deliver  cocaine. 

Thereafter,  prior  to  his  trial,  the  defendant  filed  a motion  in  limine  wherein  he 
asked  the  trial  court  to  bar  the  use  of  the  his  prior  conviction  for  possession  of  a 
controlled  substance  with  the  intent  to  deliver  for  impeachment  purposes  should  the 
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defendant  choose  to  testify.  The  trial  court  refused  to  rule  on  the  defendant's  motion 
prior  to  trial  because  the  court  determined  that  it  did  not  know  if  such  a ruling  was 
necessary  until  the  defendant  decided  whether  or  not  to  testify.  At  the  defendant's  trial, 
the  People  then  introduced  the  testimony  of  their  expert  witness,  a police  officer,  who 
testified  that  the  evidence  the  police  found  inside  of  the  defendant's  home  did  indicate 
that  the  defendant  did  not  possess  his  cocaine  with  the  intent  to  personally  use  it.  The 
witness  testified  that  in  his  opinion  the  amount  of  cocaine  the  defendant  possessed  and 
the  way  it  was  packaged  in  individual  personal  use  amounts  indicated  that  the  defendant 
did  possess  the  cocaine  with  the  intent  to  deliver  it.  On  cross-examination,  the  counsel 
for  the  defendant  asked  the  officer  if  in  all  of  the  years  he  had  been  testifying  in  cases 
such  as  this,  he  had  ever  concluded  that,  in  fact,  a defendant  had  possessed  a 
controlled  substance  for  his  own  personal  use  and  not  with  the  intent  to  deliver  it  to 
someone  else.  In  response  to  this  question,  the  officer  stated  that  in  a previous  case 
he  had  come  to  exactly  that  conclusion.  The  defendant  then  decided  not  to  testify  and 
after  a jury  trial  he  was  found  to  be  guilty  as  charged  and  this  appeal  followed. 

[Incredibly,  during  this  appeal,  the  defendant’s  appellate  counsel,  by  some 
unbelievable  stroke  of  fate,  also  happened  to  have  been  the  appellate  counsel  for  the 
defendant  in  the  case  mentioned  by  the  People’s  expert  witness  in  response  to  the 
question  of  this  defendant’s  counsel.  In  point  of  fact,  the  appellate  counsel  knew  for  a 
fact  that  the  expert  witness  testified  “inaccurately”  about  his  previous  testimony.  In  the 
case  mentioned  by  the  witness,  the  witness  had,  in  fact,  opined  that  the  defendant  in 
that  case  also  possessed  his  controlled  substances  with  the  intent  to  deliver.  The 
transcript  of  that  prior  testimony  of  the  People’s  expert  witness  was  then  made  a part  of 
the  trial  record  in  this  case.] 

ARGUMENT:  Initially,  the  defendant  argued  that  the  false  testimony  of  the  People’s 
expert  witness  about  his  own  prior  testimony.  The  defendant  maintained  that  this  use 
of  perjured  testimony  denied  him  due  process. 

OPINION:  The  appellate  court  agreed  with  the  defendant  that  the  testifying  officer  may 
have  mistakenly  recalled  his  testimony  from  a trial  held  almost  two  years  earlier. 
However,  that  testimony  was  in  response  to  cross-examination.  It  was  not  offered  or 
anticipated  by  the  prosecutor.  Further,  the  appellate  court  noted  that  the  police  officer 
was  a witness  for  the  People.  As  such,  it  must  be  expected  that  his  opinion  would 
support  the  People’s  theory  of  the  case  or  the  People  would  have  never  called  him  in  the 
first  place.  Consequently,  the  appellate  court  ruled  that  the  admittedly  inaccurate 
testimony  of  this  one  witness  did  not  constitute  the  kind  of  condemned  perjury  that  would 
mandate  the  reversal  of  the  defendant’s  conviction.  In  the  opinion  of  the  appellate 
court,  this  one  isolated  use  of  inaccurate  testimony  did  not  contribute  to  the  jury’s 
decision  to  convict  the  defendant. 

ARGUMENT:  Additionally,  the  defendant  argued  that  the  People  in  this  case  did  not 
introduce  sufficient  evidence  to  sustain  his  conviction  for  the  possession  of  cocaine  with 
the  intent  to  deliver.  Specifically,  the  defendant  argued  that  the  evidence  the  People 
produced  did  not  show  that  the  defendant  intended  to  deliver  the  cocaine. 

// 
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OPINION:  The  appellate  court  noted  that  the  defendant  in  this  case  possessed  18 
individually  packaged  units  of  what  was  tested  to  be  crack  cocaine,  and  an  additional  23 
baggies  which  were  untested  but  which  looked  exactly  like  the  18  baggies  that  were 
tested.  (Those  23  baggies  were  not  tested  because  the  People  did  not  need  them  in 
order  to  constitute  proof  of  the  defendant’s  offense)  Additionally,  the  police  recovered 
two  boxes  of  plastic  sandwich  bags  and  a police  scanner  from  the  apartment  where  the 
cocaine  was  discovered.  Further,  no  food  or  other  things  that  might  indicate  that  the 
apartment  was  being  lived  in  was  discovered  inside  of  that  apartment.  Finally,  the  Court 
noted  that  the  People  did  show  that  the  unemployed  defendant  had  just  recently 
purchased  a car  and  he  was  in  possession  of  a 60-inch  color  TV,  several  DVD  players, 
and  a large  stereo  system.  Taking  into  consideration  all  of  these  factors,  the  appellate 
court  determined  that  the  People  did  prove  that  the  defendant  possessed  his  cocaine 
with  the  intent  to  deliver. 

ARGUMENT:  Finally,  the  defendant  argued  that  the  trial  court  erred  in  refusing  to  rule 
on  his  motion  to  bar  the  use  of  his  prior  conviction  for  impeachment  purposes.  The 
defendant  maintained  that  this  ruling  prevented  him  from  testifying  on  his  own  behalf. 


OPINION:  The  appellate  court  noted  that  in  this  case  the  trial  court  specifically  declared 
that  it  had  no  way  of  knowing  what  the  substance  of  the  defendant’s  testimony  might 
have  been,  and  therefore,  it  could  not  properly  determine  whether  of  not  to  grant  the 
defendant’s  motion  to  exclude  his  prior  conviction.  The  appellate  court  ruled  that  in  such 
cases,  the  trial  court  is  not  obligated  to  consider  a motion  in  limine  on  the  merits  at  all. 
Specifically,  a trial  court  need  not  make  a preliminary  ruling  on  the  admissibility  of  a 
defendant’s  prior  convictions  to  impeach  him  before  they  become  an  issue,  and  they 
become  an  issue  only  after  (1)  the  defendant  has  testified,  and  (2)  the  People  seek  to 
introduce  those  prior  convictions.  Therefore,  the  appellate  court  ruled  that  the  trial  court 
did  not  err  in  refusing  to  rule  upon  the  defendant’s  motion. 

However,  somewhat  bizarrely,  the  appellate  court  then  went  on  to  scold  the  trial 
court  for  refusing  to  rule  on  the  defendant’s  motion.  Specifically,  the  Court  concluded 
that  this  defendant’s  motion  dealt  with  an  eight-year-old  conviction  for  the  possession 
of  drugs  with  the  intent  to  deliver.  In  the  opinion  of  the  appellate  court,  “the  prejudicial 
effect  of  the  use  of  that  conviction  for  impeachment  purposes  was  obvious.”  Also,  it  was 
the  defendant’s  trial  strategy  to  admit  possession  but  to  deny  any  intent  to  deliver.  The 
appellate  court  rhetorically  asked,  “(W)hat  more  did  the  trial  court  need  to  know, 
particularly  after  defense  witnesses  testified?"  The  appellate  court  concluded  by 
declaring,  “We  conclude  the  court  should  have  ruled  and  then  defendant  could 
meaningfully  consider  whether  to  exercise  his  right  to  testify.”  Notwithstanding  all  of 
this,  the  appellate  court  concluded  its  opinion  by  ruling  that  the  trial  court  committed  no 
error  by  refusing  to  so  rule. 

Justices  Cook  and  Myerscough  concurred. 
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SEARCH  AND  SEIZURE:  ISSUE  - - Did  the  arresting  officer  unreasonably  ask  the 

defendant  in  this  case  to  step  out  of  the  car  he  had  been  driving?  ANSWER  - - Yes 
In  the  opinion  of  the  majority  of  this  appellate  court,  the  officer  did  not  properly  ask  the 
defendant  to  step  out  of  his  car. 

People  v.  Miller.  III.  Dec.  (4th  Dist. , No.  4-02-0953,  January  15,  2004) 

Suppression  of  Evidence  - - Affirmed. 

Justice  Appleton  delivered  the  Opinion  of  the  majority  of  the  Court. 

FACTS:  In  the  afternoon  of  August  24, 2002,  the  police  received  an  anonymous  tip  that 
the  defendant  in  this  case  had  been  participating  in  illegal  activities  involving  cannabis. 
In  response  to  this  tip,  a police  officer  went  “looking  to  speak"  to  the  defendant.  The 
officer  saw  the  defendant’s  car  parked  at  a residence  in  Pontiac,  Illinois.  Eventually,  the 
defendant  drove  off  in  his  car  and  the  arresting  officer  followed.  While  following  the 
defendant’s  car,  the  officer  noticed  that  the  defendant’s  car  had  a defective  muffler  which 
caused  the  car’s  exhaust  system  to  be  excessively  loud.  Based  upon  this  Vehicle  Code 
violation,  the  arresting  officer  stopped  the  defendant. 

After  obtaining  all  of  the  defendant’s  required  papers,  the  officer  retired  to  his 
squad  car  to  fill  out  a warning  ticket  for  the  loud  muffler.  Completing  his  paperwork,  the 
officer  was  preparing  to  hand  the  defendant  back  his  papers  and  his  warning  ticket  when 
he  remembered  the  tip  about  the  cannabis  activity.  Rather  than  hand  the  defendant’s 
papers  back  to  him,  the  officer  asked  the  defendant  to  exit  his  car  so  that  he  could  speak 
to  him.  A backup  officer  then  warned  the  arresting  officer  that  the  defendant  possessed 
what  appeared  to  be  a large  knife  in  his  pocket.  The  officer  removed  the  sheath  knife 
and  set  it  on  the  car’s  hood  “for  officer  safety.”  He  then  asked  the  defendant  if  there  was 
anything  else  in  the  defendant’s  car  he  should  know  about.  The  defendant  then 
admitted  that  he  had  cannabis  and  drug  paraphernalia  in  his  pocket.  The  officer 
recovered  these  items,  placed  the  defendant  under  arrest,  and  then  searched  the 
defendant’s  car.  A large  amount  of  cannabis  was  discovered  in  that  car. 

Based  upon  these  facts,  the  defendant  was  charged  with  the  unlawful  possession 
with  the  intent  to  deliver  cannabis  and  the  unlawful  possession  of  drug  paraphernalia. 
Prior  to  his  trial,  the  defendant  moved  to  suppress  the  evidence  the  police  discovered 
during  their  search  of  his  person  and  his  car.  The  trial  court  granted  the  defendant’s 
motion  and  from  that  ruling  the  People  brought  this  appeal. 

ARGUMENT:  The  People  argued  on  appeal  that  the  trial  court  erred  in  granting  the 
defendant’s  motion  to  suppress.  Specifically,  the  People  argued  that  the  arresting  officer 
acted  reasonably  in  asking  the  defendant  to  step  out  of  his  car  and  once  the  defendant’s 
knife  was  discovered,  the  arresting  officer  was  justified  in  asking  the  defendant  if  he 
possessed  anything  else  the  officer  should  consider  dangerous. 

OPINION:  The  appellate  court  began  its  analysis  by  ruling  that  the  initial  stop  of  the 
defendant  was  clearly  appropriate.  However,  citing  the  case  of  People  v.  Brownlee.  1 86 
III.  2d  501, 713  N.  E.  2d  556  (1999),  the  Court  ruled  that  the  continued  detention  of  the 
defendant  in  this  case  was  unreasonable  and  illegal.  In  the  opinion  of  the  appellate 
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court,  when  the  arresting  officer  completed  his  paperwork  concerning  the  defendant  and 
was  walking  back  to  the  defendant’s  car  he  had  nothing  else  left  to  do  at  that  point  other 
than  to  return  the  defendant’s  documents  to  him  and  let  him  be  on  his  way.  However, 
the  officer  did  not  do  that.  He  continued  to  hold  the  defendant’s  documents  while  he 
demanded  that  the  defendant  exit  his  car  so  that  the  officer  could  speak  to  him  about  the 
prior  drug  complaint.  This,  in  the  opinion  of  the  appellate  court  constituted  an 
unreasonable  continued  detention  of  the  defendant  in  violation  of  Brownlee.  Based  upon 
this  ruling,  the  Court  concluded  that  the  subsequent  search  of  the  defendant  was  also 
illegal  and  the  trial  court  was  correct  in  granting  the  defendant’s  motion  to  suppress. 

Justice  Steigmann  concurred. 

Justice  Turner  dissented  and  maintained  that  the  stop  of  the  defendant  had  not 
ended  when  the  office  asked  the  defendant  to  step  out  of  his  car.  Consequently,  in  the 
opinion  of  Justice  Turner,  Brownlee  had  not  been  violated  and  the  trial  court  was 
incorrect  in  granting  the  defendant’s  motion  to  suppress. 


STATUTORY  CONSTRUCTION:  ISSUE  - - Was  the  conduct  of  the  police  officer  in 
making  a warrantless  entry  into  a house  an  “authorized  act”  within  the  meaning  of  the 
offense  of  resisting  a peace  officer?  ANSWER  - - Yes.  In  the  opinion  of  the  appellate 
court,  the  actions  of  the  officer  constituted  an  “authorized  act”  even  though  the  entry  was 
later  determined  to  have  been  unreasonable. 

REASONABLE  DOUBT:  ISSUE  - - Did  the  defendant’s  act  of  closing  a door  on  the 
officer’s  arm  properly  constitute  the  offense  of  resisting  a peace  officer?  ANSWER  - - 
Yes.  The  actions  of  the  defendant  did  violate  the  City  ordinance  even  though  the 
officer’s  conduct  did  constitute  an  illegal  entry. 

City  of  Champaign  v.  Torres. III.  Dec. (4th  Dist. , No.  4-03-0177,  January  21, 

2004)  City  Ordinance  Violation  - - Affirmed. 

Justice  Turner  delivered  the  Opinion  of  the  majority  of  the  Court. 

FACTS:  In  the  early  morning  hours  of  April  30,  2002,  a police  officer  responded  to  a 

citizen’s  complaint  about  a loud  party.  Upon  arriving  at  the  scene,  the  officer  stood 
outside  of  the  apartment  in  question  for  about  ten  minutes,  listening  to  the  loud  music 
emanating  from  the  third-floor  apartment.  The  officer  then  knocked  on  the  apartment 
door  three  times  before  the  defendant  in  this  case,  Christian  Torres,  answered  the 
officer’s  knock.  The  officer  asked  the  defendant  if  he  lived  in  that  apartment.  The 
defendant  said  that  he  did  not.  The  officer  then  asked  the  defendant  to  go  find  the 
person  who  occupied  the  apartment.  The  defendant  said  that  he  would  and  began  to 
close  the  door.  The  officer  put  his  arm  on  the  door,  stopped  it  from  closing,  and  ordered 
the  defendant  to  leave  the  door  "where  it  was.”  [The  officer’s  past  experience  with  these 
types  of  cases  told  him  that  if  he  were  to  allow  the  door  to  be  closed,  the  people  inside 
the  apartment  would  not  open  it  again.]  , 
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The  officer  and  the  defendant  argued  briefly  about  the  door  At  one  point,  the 
defendant  asked  the  officer  if  he  had  a search  warrant.  The  officer  said  that  he  had  no 
warrant.  The  defendant  then  opened  the  door  and  said,  "See,  there’s  nothing  going  on 
inside,”  and  he  again  attempted  to  shut  the  door.  When  the  officer  again  reached  across 
the  threshold  of  the  apartment  and  tried  to  stop  the  defendant  from  closing  the  door  the 
defendant  slammed  the  door  very  hard  against  the  officer’s  right  arm.  Based  upon  this 
conduct,  the  officer  informed  the  defendant  that  he  was  under  arrest  He  then  again 
reached  across  the  threshold  of  the  apartment,  grabbed  the  defendant,  and  pulled  him 
out  of  the  apartment.  After  a brief  struggle,  the  defendant  was  handcuffed 

Thereafter,  the  defendant  was  charged  with  violating  a Champaign  City  ordinance 
which  provided  as  follows:  “No  person  shall  knowingly  resist  or  obstruct  the  performance 
by  one  known  to  the  person  to  be  a peace  officer  for  the  City  of  Champaign  of  any 
authorized  act  within  the  peace  officer’s  official  capacity.”  At  the  conclusion  of  a bench 
trial,  the  defendant  was  found  to  be  guilty  as  charged.  This  appeal  followed. 

ARGUMENT:  The  defendant  argued  that  under  the  facts  of  this  case,  the  People  failed 
to  prove  that  he  violated  the  above  cited  City  ordinance.  Specifically,  the  defendant 
maintained  that  the  actions  of  the  officer,  in  reaching  inside  of  the  apartment  in  question 
to  prevent  the  defendant  from  closing  the  apartment  door  and  in  again  reaching  inside 
the  apartment  in  order  to  drag  the  defendant  out  of  the  apartment  were  not  "authorized’’ 
acts  on  the  part  of  the  arresting  officer. 


OPINION:  After  noting  that  the  ordinance  in  question  did  not  define  what  an 

“authorized”  act  was,  the  appellate  court  declared  that  if  the  officer  was  doing  what  he 
or  she  was  employed  to  do,  rather  than  engaging  in  some  personal  frolic,  that  officer 
was  engaged  in  an  authorized  act.  In  making  this  determination,  the  appellate  court  was 
attempting  to  balance  two  opposing  public  interests.  Those  interests  were  the  interest 
in  securing  the  People’s  right  to  be  free  from  unreasonable  searches  and  seizures  and 
their  interest  in  discouraging  violence  and  the  use  of  peaceable  methods  to  resolve 
conflicts  between  citizens  and  their  government.  The  appellate  court  balanced  these 
competing  interests  by  declaring  that  a person  claiming  to  be  the  victim  of  an  unlawful 
police  entry  into  his  or  her  home  must  raise  that  claim  in  a court  of  law  and  not  forcibly 
resist  the  officer’s  entry.  Consequently,  in  this  case,  the  appellate  court  ruled  that  the 
officer’s  act  of  entering  the  apartment  was  an  authorized  act  on  the  part  of  that  officer 
even  though  it  might  very  well  have  violated  the  defendant’s  Fourth  Amendment  rights. 
Therefore,  the  defendant’s  conviction  for  this  ordinance  violation  was  affirmed. 

Justice  McCullough  concurred. 

Justice  Myerscough  filed  a dissenting  opinion  and  maintained  that  the  officer’s 
actions  were  clearly  not  "authorized." 
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FIFTH  DISTRICT 


PROBATION  REVOCATION:  ISSUE  - - Was  a six-year  delay  in  proceeding  with  a 

probation  revocation  hearing  “presumptively  prejudicial”  to  the  defendant?  ANSWER  - 
- Yes.  In  the  opinion  of  a majority  of  this  Court,  such  a delay  shifts  the  burden  of  proof 
in  a probation  revocation  proceeding  from  the  defendant  onto  the  People. 

PROBATION  REVOCATION:  ISSUE  - - Did  the  trial  court  err  in  this  case  by  granting 
the  defendant’s  motion  to  dismiss  this  probation  revocation  proceeding?  ANSWER  - - 
No.  In  the  opinion  of  a majority  of  this  Court,  the  People  simply  could  not  justify  a six- 
year  delay  in  proceeding  with  this  cause. 

People  v.  Bredemeier. III.  Dec. (5th  Dist.,  No.  5-02-0593,  February  6,  2004) 

Dismissal  of  Probation  Revocation  Proceeding  - - Affirmed. 

Justice  Hopkins  delivered  the  Opinion  of  a majority  of  the  Court. 

FACTS:  In  February  of  1995,  the  defendant  in  this  case,  David  W.  Bredemeier,  was 

convicted  of  the  unlawful  possession  of  a weapon  by  a felon.  In  May  of  1996,  the 
defendant  was  convicted  of  attempted  burglary  in  Indiana  and  he  received  an  eight-year 
sentence  of  imprisonment,  with  two  years’  probation.  On  May  30,  1996,  a petition  to 
revoke  the  defendant’s  probation  was  filed  in  Illinois.  The  petition  was  based  upon  the 
defendant’s  Indiana  conviction.  A warrant  for  the  defendant’s  arrest  was  served  on  the 
defendant  while  he  was  serving  his  time  in  Indiana.  Over  the  next  few  years  the 
defendant  repeatedly  tried  to  obtain  a hearing  of  the  People’s  petition  to  revoke  his 
probation.  (Obviously,  it  was  in  the  best  interest  of  the  defendant  to  dispose  of  this 
petition  because  it  was  quite  possible  that  the  time  the  defendant  would  have  been 
sentenced  to  in  Illinois  could  have  been  served  concurrently  with  his  Indiana  sentence. 
Just  as  obviously,  the  People  in  Illinois  had  no  great  incentive  to  proceed  with  their 
probation  revocation  petition  for  exactly  that  same  reason.  The  defendant  would  end  up 
serving  no  extra  time  for  his  Illinois  criminal  offense.) 

Eventually,  in  2002,  the  defendant  finished  serving  his  time  in  Indiana.  He  then 
came  back  to  Illinois  and  immediately  moved  to  dismiss  the  People’s  pending  motion  to 
revoke  his  probation.  In  his  motion,  the  defendant  argued  that  the  People’s  delay  in 
prosecuting  their  petition  violated  his  due  process  rights.  At  a hearing  held  on  his  motion 
to  dismiss,  the  defendant  acknowledged  that  the  only  prejudice  he  suffered  due  to  the 
People’s  failure  to  proceed  with  their  petition  was  that  he  may  have  lost  his  chance  to 
serve  his  Illinois  time  at  the  same  time  he  was  serving  his  Indiana  time.  At  the 
conclusion  of  the  defendant’s  hearing,  the  trial  court  granted  his  motion  and  ruled  that 
it  was  fundamentally  unfair  for  the  People  to  delay  a hearing  on  their  petition  for  more 
than  six  years  and  that  the  People’s  failure  to  try  to  have  a hearing  on  their  petition 
violated  the  defendant’s  right  to  due  process.  Further,  the  trial  court  ruled  that  no 
evidence  was  introduced  to  indicate  that  the  People  ever  tried  and  failed  to  get  the 
defendant  back  to  Illinois  when  everyone  knew  exactly  where  he  was  and  that  he 
wanted  a hearing  on  this  issue.  Finally,  the  trial  court  ruled  that  the  six-year  delay  in  this 
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case  was  “presumptively  prejudicial”  to  the  defendant  and  the  People  were  unable  to 
prove  that  the  defendant  was  not  prejudiced  by  the  People’s  delay.  From  this  order  the 
People  brought  this  appeal. 

ARGUMENT:  On  appeal,  the  People  argued  that  trial  court  erred  in  ruling  that  the  six- 
year  delay  in  this  case  in  prosecuting  the  petition  to  revoke  probation  was  “presumptively 
prejudicial”  to  the  defendant  and  in  dismissing  the  People’s  petition  to  revoke  the 
defendant’s  probation. 

OPINION:  The  appellate  court  disagreed  with  the  People  and  ruled  that  sufficient 

evidence  was  introduced  to  show  that  because  of  the  People’s  unexplained  delay,  the 
defendant  lost  his  opportunity  to  have  his  sentence  in  Illinois  run  concurrently  with  his 
sentence  in  Indiana.  In  addition,  the  People  advised  the  trial  court  that  they  were 
seeking  a two-year  prison  sentence  for  the  defendant’s  probation  violation. 
Consequently,  if  the  defendant  had  been  successful  in  gaining  an  opportunity  to  seek 
concurrent  sentences  during  his  incarceration  in  Indiana  and  if  the  trial  court  had,  in  fact, 
ordered  a concurrent  sentence,  the  defendant’s  Illinois  sentence  would  have  been 
served  by  the  time  he  was  released  from  the  Indiana  prison.  Therefore,  with  these  facts 
in  mind,  the  appellate  court  determined  that  the  defendant  did,  in  fact,  establish  that  he 
was  prejudiced  by  the  People’s  delay. 

Furthermore,  the  appellate  court  noted  that  the  defendant  in  this  case  repeatedly 
did  try  to  get  his  probation  revocation  case  heard.  The  prosecutor  admitted  that  he  was 
fully  aware  of  the  repeated  requests  of  the  defendant.  Under  these  facts  therefore,  the 
appellate  court  ruled  that  the  record  did  support  the  trial  court’s  finding  that  the  People’s 
failure  to  prosecute  its  petition  to  revoke  the  defendant’s  probation  within  a reasonable 
period  of  time  did  violate  the  defendant’s  due  process  rights.  The  trial  court  was 
therefore  correct  in  concluding  that  this  delay  was  fundamentally  unfair  to  the  defendant 
and  proper  remedy  for  this  due  process  violation  was  the  dismissal  of  the  People's 
probation  revocation  petition. 

Justice  Maag  concurred. 

Justice  Welch  filed  a dissenting  opinion  wherein  he  maintained  that  the  delay  in 
this  case  did  not  violate  the  defendant’s  due  process  rights. 


******************** 
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RECENT  DECISIONS 


APPRENDI  - - The  Apprendi  decision  does  not  apply  to  the 
Presumptive  Transfer  provisions  of  the  Juvenile  Court  Act 
(People  v.  Perea  and  Galarza.  1st  Dist.) 7 


CHARGING  INSTRUMENTS  - - The  defendant  s indictment 
properly  charged  him  with  Child  Pornography.  (People  v Phillips, 

3rd  Dist.)  18 

CONSTITUTIONALITY  OF  STATUTE  - - The  Presumptive 
Transfer  provisions  of  the  Juvenile  Court  Act  withstand  a 
constitutional  attack.  (People  v.  Perea  and  Galarza.  1st  Dist.) 7 


CONSTITUTIONALITY  OF  STATUTE  - - The  sentencing 
provisions  of  the  offense  of  possessing  a fraudulent  identification 
card  do  not  violate  the  proportionate  penalties  clause  (People  v 
Pizano.  1st  Dist.) 9 

CONSTITUTIONALITY  OF  STATUTE  - - The  sentencing 
provisions  of  the  offense  of  possessing  a fraudulent  identification 
card  are  neither  overbroad  nor  do  they  violate  the  defendant’s 


due  process  rights.  (People  v Pizano,  1st  Dist.) 9 


CONSTITUTIONALITY  OF  STATUTE  - - The  Child  Pornography 
statute  withstands  yet  another  constitutional  attack.  (People  v 
Phillips.  3rd  Dist.)  18 


CONSTITUTIONALITY  OF  STATUTE  - - The  offense  of  the 
Indecent  Solicitation  of  a Child  was  neither  overbroad  nor  was  it 
vague.  (People  v.  Smith.  3rd  Dist.) 21 


CONSTITUTIONALITY  OF  STATUTE  - - The  mandatory  life  sentence 
for  a repeat  sex  offender  is  upheld  (People  v Walls.  5tn  Dist.)  . 

COUNSEL  (Conflict)  - - The  trial  court  did  not  err  in  granting  the 
People’s  motion  to  disqualify  the  defendant's  counsel  (People  v 
Ortega,  et  al..  III.  Sup.  Ct.) 

EVIDENCE  (Hearsay)  - - The  “inherently  reliable"  test  with  respect  to 
the  introduction  of  hearsay  evidence  is  struck  down  (Crawford  v 
Washington.  U.  S Sup  Ct.) 

EVIDENCE  - - Evidence  gathered  after  an  operation  was  performed 
upon  the  defendant  did  not  violate  the  defendant’s  physician-patient 
privilege  (People  v.  Kucharski.  2nd  Dist.) 

EVIDENCE  - - A collateral  attack  upon  the  credibility  of  the  victim  was 
properly  rejected.  (People  v Walls.  5th  Dist.) 

PROSECUTOR  CONDUCT  - - The  trial  court  erred  in  refusing  to 
appoint  a special  prosecutor  in  this  case.  (People  v Lang.  2nd  Dist.)  . 

REASONABLE  DOUBT  - - The  defendants  were  properly  convicted  of 
armed  robbery.  (People  v.  Perea  and  Galarza.  1st  Dist.)  

REASONABLE  DOUBT  - - The  weight  of  a “wet"  controlled  substance 
was  improperly  charged  against  the  defendant.  (People  v Kucharski. 
2nd  Dist.) 

REASONABLE  DOUBT  - - The  defendant’s  failure  to  build  a “pole 
barn"  constituted  the  offense  of  Home  Repair  Fraud.  (People  v Hofer. 
3rd  Dist.) 

REASONABLE  DOUBT  - - The  People  offered  sufficient  proof  to 
support  the  defendant’s  conviction  for  the  possession  of  Child 
Pornography.  (People  v.  Phillips,  3rd  Dist.) 

SEARCH  AND  SEIZURE  - - The  police  improperly  extended  the 
defendant’s  detention  in  this  case.  (People  v.  Torres.  1st  Dist.) 

SEARCH  AND  SEIZURE  - - The  police  improperly  detained  the 
defendant  in  this  case.  (People  v.  Croft,  2nd  Dist.)  

SEARCH  AND  SEIZURE  - - The  arresting  officer  unreasonably 
questioned  the  defendant  during  a traffic  stop.  (People  v.  Jones,  3rd 
Dist.)  
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SEARCH  AND  SEIZURE  - - The  defendant  had  no  reasonable 
expectation  of  privacy  in  his  computer  under  the  circumstances  of  this 
case.  (People  v.  Phillips.  3rd  Dist.) 18 


STATUTORY  CONSTRUCTION  - - A pole  barn’  was  a building  under 
the  Home  Repair  Fraud  statute.  (People  v.  Hofer.  3rd  Dist.)  24 


TRIAL  PROCEDURE  - - The  defendant  forfeited  any  complaint  about 
his  special  prosecutor  by  failing  to.object.  (People  v.  Walls.  5th  Dist.)  . 26 


UNITED  STATES  SUPREME  COURT 


EVIDENCE  (Hearsay):  ISSUE  - - Is  the  “inherently  reliable”  exception  to  the  rule 
against  hearsay  still  viable?  ANSWER--  No.  Where  testimonial  statements  are  at 
issue,  the  only  indicium  of  reliability  sufficient  to  satisfy  constitutional  Confrontation 
Clause  demands  is  confrontation. 

Crawford  v.  Washington. U.  S. (U.  S.  Sup.  Ct. , No.  02-9410,  March  8,  2004) 

Attempted  Murder  - - Reversed  and  Remanded. 

Justice  Scalia  delivered  this  Opinion  for  the  majority  of  the  Court. 

FACTS:  The  defendant  in  this  case  stabbed  a man  who  allegedly  tried  to  rape  his 
wife,  Sylvia.  The  police  arrested  the  defendant  and  interrogated  both  the  defendant 
and  Sylvia.  The  defendant  eventually  confessed  that  he  and  Sylvia  had  gone  in 
search  of  the  victim  because  he  was  upset  over  an  earlier  incident  in  which  the  victim 
attacked  Sylvia.  Sylvia  generally  corroborated  the  defendant’s  story  about  the  events 
that  lead  up  to  the  fatal  fight,  but  her  account  of  the  actual  fight  was  critically  different 
concerning  whether  the  victim  drew  a weapon  before  the  defendant  assaulted  him. 
Sylvia’s  statement  was  damaging  to  the  defendant’s  case  because  it  raised  a doubt 
concerning  whether  the  conduct  of  the  defendant  did  or  did  not  constitute  self 
defense. 

At  the  defendant’s  subsequent  trial,  Sylvia  did  not  testify  because  of  the 
Washington  marital  privilege  statute  that  generally  bars  a spouse  from  testifying 
without  the  other  spouse’s  consent.  However,  in  Washington,  this  spousal  privilege 
does  not  extend  to  a spouse’s  out-of-court  statements  admissible  under  a hearsay 


exception  Consequently,  based  upon  this  exception,  the  People  sought  to  introduce 
Sylvia's  tape-recorded  statements  as  evidence  that  the  stabbing  was  not  in  self- 
defense  Specifically,  the  People  noted  because  Sylvia  had  led  the  defendant  to  the 
victim’s  apartment,  her  statements  were  made  against  her  penal  interest  Finding  that 
Sylvia’s  statements  were  inherently  trustworthy  on  several  grounds,  the  trial  court 
allowed  the  defendant’s  jury  to  hear  Sylvia’s  statements.  The  jury  then  convicted  the 
defendant.  The  Washington  Court  of  Appeals  reversed  the  defendant  s conviction 
and  declared  that  Sylvia's  statements  were  not  inherently  trustworthy  The 
Washington  Supreme  Court  disagreed  with  the  Court  of  Appeals  and  reinstated  the 
defendant’s  conviction  Specifically,  the  Court  declared  that  "when  a co-defendant  s 
confession  is  virtually  identical  to  (i.e.,  interlocks  with)  that  of  the  defendant,  it  may  be 
deemed  reliable.”  From  this  final  decision,  the  defendant  brought  this  appeal  before 
the  United  States  Supreme  Court. 

ARGUMENT:  The  defendant  argued  that  his  constitutional  right  to  confront  any 

witnesses  against  him  was  violated  by  the  procedures  used  in  this  case 

OPINION:  The  United  States  Supreme  Court  agreed  with  the  defendant  and  ruled 
that  the  People’s  use  of  Sylvia’s  statements  violated  the  Confrontation  Clause  found 
in  the  Sixth  Amendment.  Specifically,  the  Court  ruled  that  where  testimonial 
statements  are  at  issue,  only  the  defendant’s  right  to  cross-examine  that  witness 
would  adequately  protect  his  constitutional  right  to  the  confrontation  of  witnesses 
against  him 

In  making  this  ruling,  the  Supreme  Court  expressly  overruled  its  previous 
decision  of  Ohio  v.  Roberts,  448  U.  S.  56  (1980),  wherein  it  had  ruled  that  the  out-of- 
court  statements  of  a witness  who  was  unavailable  to  testify  could  still  be  admitted  so 
long  as  that  statement  had  adequate  indicia  of  reliability.  To  that  Court  this  meant 
that  the  statement  either  fell  within  a “firmly  rooted  hearsay  exception”  or  it  had 
“particularized  guarantees  of  trustworthiness”  that  would  allow  it  to  be  used  against 
the  defendant.  In  this  decision,  the  Supreme  Court  retreated  from  its  Roberts  holding 
and  declared  that  testimonial  statements  of  unavailable  witnesses  are  admissible 
against  a defendant  only  where  that  defendant  has  had  an  opportunity  to  cross- 
examine  that  witness.  Unfortunately  for  us  all,  the  Supreme  Court  “left  for  another 
day”  the  question  of  what  exactly  is  “testimonial”  evidence.  Therefore,  it  seems  that 
if  it  can  be  established  that  evidence  is  of  a non-testimonial  nature,  such  as  business 
records  or  statements  made  in  furtherance  of  a conspiracy,  they  may  still  be  used 
against  a defendant.  The  crucial  factor  that  will  be  fought  over  for  the  foreseeable 
future  is  whether  a questioned  statement  was  testimonial  in  nature. 

Justices  Stevens,  Kennedy,  Souter,  Thomas,  Ginsburg,  and  Breyer,  joined 
Justice  Scalia  in  this  Opinion. 
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Justice  Rehnquist,  joined  by  Justice  O’Connor,  filed  an  opinion  concurring  in 
the  judgment  of  the  Court. 


******************** 


ILLINOIS  SUPREME  COURT 


COUNSEL  (Conflict):  ISSUE  - - Did  the  trial  court  err  in  granting  the  People  s 

motion  to  disqualify  the  defendant’s  counsel?  ANSWER  - - No  The  actual  or 
potential  conflict  of  the  defendant’s  counsel  could  not  be  waived  by  the  defendant 

People  v.  Ortega,  et  al.. III.  Dec. (III.  Sup.  Ct. , No  93834.  April  1.  2004) 

Disqualification  of  Defendant’s  Attorney  - - Affirmed. 

Justice  Garman  delivered  the  Opinion  of  the  majority  of  the  Court 

FACTS:  In  this  case,  defendants  Eugenio  Natal  and  Alvaro  Ortega  were  charged  in 
connection  with  the  sale  of  nearly  one  kilogram  of  cocaine  to  a special  agent  for  the 
local  MEG  unit.  The  sale  was  arranged  by  Juan  Montez,  a confidential  informant 
working  for  the  agent.  On  August  15,  1996,  attorney  Robert  Novelle  (Robert) 
appeared  on  behalf  of  Natal  and  on  October  11,  1996,  he  appeared  on  behalf  of 
Ortega.  Robert  Novelle’s  brother  and  law  partner,  Donald  Novelle  (Donald), 
represented  Montez  from  the  end  of  May  1996,  until  at  least  February  27,  1997,  in 
connection  with  certain  criminal  charges.  Donald’s  representation  of  Montez  directly 
involved  the  drug  sale  for  which  the  defendants  were  charged.  It  seems  that  Montez 
claimed  that  the  MEG  agent  had  promised  to  dismiss  all  charges  pending  against  him 
if  he  helped  arrange  the  sale  in  question.  The  MEG  agent  denied  that  any  such 
arrangement  existed.  A trial  court  agreed  with  the  agent  and  Montez  eventually  pled 
guilty  to  some  of  his  charges  and  received  a sentence  of  probation  All  of  the 
remaining  charges  were  dismissed. 

In  February  of  1999,  prior  to  the  defendants’  trial  in  this  case,  the  People 
moved  to  disqualify  Robert  as  counsel  for  the  defendants  based  upon  a conflict  of 
interest  arising  out  of  Donald’s  representation  of  Montez.  A hearing  was  held  and 
Donald  Novelle  testified  that  he  knew  Montez  was  a police  informant  prior  to  August 
1 , 1 996  and  that  Montez  was  attempting  to  arrange  a sale  of  drugs  for  the  MEG  unit. 
Later,  Donald  learned  that  his  brother  and  law  partner  represented  the  defendants  in 
that  case.  He  subsequently  discussed  with  his  brother  what  Montez  told  him  about 
the  sale.  He  believed  that  he  was  free  to  do  so  because  he  thought  Montez  had 
given  him  a waiver  of  any  conflict  of  interest.  Finally,  Donald  admitted  that  Montez 
owed  legal  fees  to  the  law  firm  but  that  the  firm  had  no  plans  to  try  to  collect  those 
fees. 
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Based  upon  this  information,  the  trial  court  found  that  the  Novelle  law  firm  had 
once  represented  a People  s witness.  Montez,  in  matters  involving  the  very  facts  that 
formed  the  basis  for  the  charges  brought  against  the  defendants  The  court  therefore 
found  that,  although  the  firm  no  longer  represented  Montez.  the  prior  representation 
raised  doubts  about  Robert’s  ability  to  cross-examine  Montez  Additionally  the  court 
also  found  that  there  would  be  an  appearance  of  impropriety  should  the  defenaants 
jury  learn  that  the  defense  counsel’s  firm  had  represented  the  People  s witness  in 
connection  with  the  same  drug  sale  that  was  at  issue  in  the  defendants  case 
Consequently,  the  trial  court  granted  the  People’s  motion  to  disqualify  Robert  Novelle 
From  this  order  the  defendants  brought  an  interlocutory  appeal  wherein  they  sought 
a supervisory  order  from  the  appellate  court.  That  court  reversed  the  trial  court  s 
findings  and  found  that  the  defendants  in  this  case  had  clearly  waived  their  right  to 
a conflict-free  counsel  and  that  the  trial  court  had  abused  its  discretion  by 
disqualifying  the  defendant's  counsel  of  choice.  From  this  ruling  the  People  brought 
this  appeal  before  the  Illinois  Supreme  Court 

ARGUMENT:  Before  the  Supreme  Court,  the  People  argued  that  the  appellate  court 
erred  in  ruling  the  that  defendants’  right  to  counsel  of  their  choice  was  violated  in  this 
case  Specifically,  the  People  argued  that  the  trial  court  did  not  abuse  its  discretion 
when  it  ruled  that  the  counsel  for  the  defendants  could  not  represent  them 

OPINION:  In  cases  such  as  this,  the  Illinois  Supreme  Court  ruled  that  if  a trial  court 
has  grounds  to  find  at  least  a serious  potential  conflict  of  interest,  it  should  then 
consider  whether  the  presumption  in  favor  of  granting  the  defendant  the  counsel  of 
his  choice  is  overcome  by  the  competing  interests  threatened  by  the  actual  or 
potential  conflict  of  the  defendant’s  chosen  counsel.  Among  the  various  factors  to 
consider  were  (1)  the  defendant’s  interest  in  having  the  undivided  loyalty  of  his 
retained  counsel;  (2)  the  People’s  right  to  a fair  trial  in  which  the  counsel  for  the 
defendant  acts  ethically  and  does  not  use  confidential  information  to  attack  a witness 
for  the  People;  (3)  the  appearance  of  impropriety  should  the  jury  learn  of  the  defense 
counsel’s  conflict  of  interest;  and  (4)  the  probability  that  the  continued  representation 
by  the  defendant’s  counsel  of  choice  would  provide  grounds  for  overturning  a 
potential  conviction.  The  Supreme  Court  determined  that  as  a general  rule,  the  trial 
court’s  decision  to  disqualify  a particular  counsel  would  be  upheld  on  review  absent 
some  evidence  of  a clear  abuse  of  discretion. 

In  this  case,  the  Supreme  Court  concluded  that  the  trial  court,  at  the  time  it 
ruled  on  the  People’s  motion  to  disqualify  the  defendant’s  counsel,  could  reasonably 
have  concluded  that  there  was  at  least  a serious  potential  conflict  of  interest  present. 
Further,  the  trial  court  applied  the  correct  criteria  when  it  weighed  the  interests  that 
were  threatened  by  the  counsel’s  conflict.  Finally,  the  Supreme  Court  concluded  that 
the  trial  court  reasonably  concluded  that  the  factors  in  favor  of  disqualification  did 
overcome  the  standard  presumption  in  favor  of  allowing  the  defendants  to  retain  the 
counsel  of  their  choice.  Therefore,  the  Supreme  Court  determined  that  the  trial  court 
in  this  case  did  not  abuse  its  discretion  when  it  disqualified  Robert  Novelle  and, 
consequently,  the  order  of  the  trial  court  was  affirmed. 
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Justice  Fitzgerald  took  no  part  in  the  consideration  or  decision  of  this  case 
Justice  Freeman  filed  a dissenting  opinion 


★ ★★★★★★★★★★★★★★★★★★it 


FIRST  DISTRICT 

APPRENDI:  ISSUE  - - Does  the  Apprendi  decision  apply  to  the  presumptive 

transfer  provisions  of  the  Illinois  Juvenile  Court  Act?  ANSWER  - - No  That 
provision  does  not  punish  the  defendants. 

CONSTITUTIONALITY  OF  STATUTE:  ISSUE  - - Is  the  presumptive  transfer 

provisions  of  the  Juvenile  Court  Act  unconstitutionally  unclear,  ambiguous  and  vague, 
and  do  they  violate  the  defendants’  due  process  and  equal  protection  rights  ? 
ANSWER  - - No.  The  statute  withstands  this  constitutional  attack 

REASONABLE  DOUBT:  ISSUE  - - Were  the  defendants  properly  convicted  of 

armed  robbery  beyond  a reasonable  doubt?  ANSWER--  Yes.  Sufficient  evidence 
was  introduced  to  sustain  the  defendants’  convictions. 

People  v.  Perea  and  Galarza, III.  Dec. (1st  Dist. , No.  1-02-0662  and  02-0871 , 

March  2,  2004)  Attempted  First  Degree  Murder  - - Affirmed. 

Justice  Garcia  delivered  the  unanimous  Opinion  of  this  Court 

FACTS:  In  the  early  evening  hours  of  September  29,  1 999,  the  victim  in  this  case 
was  attacked  as  he  was  walking  home.  His  attackers  were  defendants  Juan  Perea 
and  George  Galarza  and  several  other  persons  including  a man  named  Jimenez.  At 
the  time  of  the  attack,  Perea  was  15  years  old  and  Galarza  was  16  years  old. 
Thereafter,  both  defendants  were  initially  charged  in  juvenile  court  with  attempted  first 
degree  murder  and  aggravated  battery.  However,  the  People  then  petitioned  the 
juvenile  court  (in  accordance  with  the  Presumptive  Transfer  Statute  in  the  Juvenile 
Court  Act)  to  permit  the  prosecution  of  the  defendants  in  the  criminal  court  system. 
The  People  based  this  motion  upon  the  fact  that  the  defendants  were  charged  with 
attempted  first  degree  murder.  The  juvenile  court  granted  the  People’s  motion  to 
transfer  and,  in  June  of  2000,  a grand  jury  returned  an  indictment  charging  the 
defendants  under  the  Criminal  Code  with  attempted  first  degree  murder,  armed 
robbery,  armed  violence,  and  aggravated  battery. 

After  a bench  trial,  the  trial  court  found  Jimenez  to  be  guilty  of  attempted  first- 
degree  murder  and  armed  violence  based  upon  his  act  of  throwing  a concrete  block 
at  the  victim's  head.  However,  the  trial  court  also  found  that  the  defendants  in  this 
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case  were  not  accountable  for  Jimenez  s actions  and.  therefore  not  guilty  of  eitner 
attempted  murder  or  armed  violence  Nevertheless,  the  trial  court  found  the 
defendants  to  be  guilty  of  armed  robbery  and  aggravated  battery  In  their  post- 
conviction  motions,  the  defendants  argued  that  they  had  improperly  been  convicted 
of  armed  robbery.  Specifically,  they  argued  that  the  victim  was  unconscious  when  his 
personal  items  were  taken  and  the  concrete  block  was  thrown  only  after  tnese  acts 
of  theft  were  committed  Consequently,  the  defendants  argued  that  their  actions 
constituted  either  mere  theft  or,  at  most,  simple  robbery.  Additionally  the  defendants 
filed  a motion  to  remove  their  case  back  to  the  juvenile  court  because  they  had  not 
been  convicted  of  the  offense  for  which  they  had  been  presumptively  transferred  (i  e 
attempted  first  degree  murder).  The  trial  court  rejected  both  of  these  arguments  and 
sentenced  defendant  Perea  to  a term  of  seven  years  imprisonment  and  defendant 
Galarza  to  a nine-year  sentence  of  imprisonment  on  their  armed  robbery  convictions 
This  appeal  then  followed. 

ARGUMENT:  The  defendants  initially  argued  that  the  presumptive  transfer  statute 
was  unconstitutionally  vague  and  ambiguous. 

OPINION:  The  appellate  court  ruled  that  the  trial  court  found  that  the  defendants 
were  eligible  for  transfer  from  the  juvenile  court  to  the  criminal  court  based  on  the 
predicate  felonies  charge  pending  against  them  and  the  heinous  and  vicious  nature 
of  that  crime.  The  defendants  were  then  convicted  of  armed  robbery,  a Class  X 
felony.  That  charge  could  have  been  used  against  the  defendants  to  justify  their 
transfer,  and  under  the  presumptive  transfer  statute,  they  would  have  been  eligible 
for  transfer  from  the  juvenile  court  system  into  the  criminal  court  system  anyway.  The 
Court  agreed  with  the  People’s  argument  that  the  statute  that  created  this  procedure 
was  clear  and  unambiguous  It  clearly  mandated  that  the  defendants  be  sentenced 
as  adults.  The  trial  court  had  no  discretion  in  this  matter  and,  consequently,  the 
appellate  court  affirmed  that  court’s  ruling.  In  so  ruling,  the  appellate  court  also 
rejected  the  defendants  due  process  and  equal  protection  arguments. 

ARGUMENT:  Additionally,  the  defendants  argued  that  presumptive  transfer  statute 
was  unconstitutional  because  it  improperly  enhanced  their  punishment 

OPINION:  The  court  ruled  that  the  presumptive  transfer  provisions  do  not  constitute 
any  kind  of  punishment.  This  statute  only  provided  the  procedure  by  which  a 
defendant’s  guilt  and,  if  necessary,  his  or  her  punishment  could  be  determined 
Consequently,  the  use  of  this  presumptive  transfer  provision  did  not  at  all  enhance 
the  defendant’s  punishment. 

ARGUMENT:  Finally,  the  defendants  argued  that  they  had  not  properly  been 

convicted  of  armed  robbery  because  the  physical  attack  that  was  committed  against 
the  victim  did  not  occur  until  after  they  had  taken  the  victim’s  possessions. 

OPINION:  The  appellate  court  rejected  this  argument  and  agreed  with  the  People 
that  the  evidence  produced  against  the  defendants  did  show  that  they,  working 
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together,  did  commit  one  continuous  act  by  beating  up  the  victim,  taking  his  sweater 
and  shoes,  dropping  a concrete  block  on  his  head,  kicking  him.  and  then  escaping 
into  the  night.  This,  in  the  opinion  of  tne  appellate  court,  was  clearly  sufficient  to 
sustain  a charge  of  armed  robbery. 

Justices  Wolfson  and  Cahill  concurred 


CONSTITUTIONALITY  OF  STATUTE:  ISSUE  - - Does  the  sentencing  provisions 
of  the  offense  of  possessing  a fraudulent  identification  card  violate  the  proportionate 
penalties  provisions'?  ANSWER  - - Yes.  Those  sentencing  provisions  seem  to 
punish  less  serious  conduct  more  severely  than  more  serious  conduct. 

CONSTITUTIONALITY  OF  STATUTE:  ISSUE  - - Is  the  criminal  offense  of 

possessing  a fraudulent  identification  card  unconstitutionally  overbroad  and  does  it 
violate  the  defendant’s  due  process  rights?  ANSWER--  Yes.  Those  sentencing 
provisions  seem  to  punish  less  serious  conduct  more  severely  that  more  serious 
conduct. 

People  v.  Pizano. III.  Dec.  (1st  Dist. , No.  1-01-4277,  March  4.  2004) 

Possession  of  a Fraudulent  Identification  Card  - - Conviction  Affirmed,  Sentence 
Vacated  and  Cause  Remanded  for  Resentencing. 

Justice  Theis  delivered  the  unanimous  Opinion  of  this  Court. 

FACTS:  In  December  of  1999,  the  defendant  in  this  case,  Cesar  Pizano,  was 

arrested  for  retail  theft  at  a department  store  in  Chicago.  In  his  wallet  the  police  found 
two  resident  alien  identification  cards.  One  of  the  cards  displayed  the  defendant’s 
real  name.  The  other  card  displayed  the  name  “Cesar  Ruiz.”  The  defendant 
admitted,  during  interrogation,  that  the  Ruiz  card  was  fake  and  that  it  had  been 
purchased  at  a nearby  store.  Based  upon  this  evidence,  the  defendant  was  charged 
with  the  knowing  possession  of  a fraudulent  identification  card. 

During  his  trial,  the  defendant  testified  that  he  had  lived  in  this  Country  for  a 
total  of  19  years.  He  admitted  that  he  had  two  identification  cards,  one  he  was 
authorized  to  carry  and  one  he  was  not  authorized  to  carry.  The  defendant  explained 
that  approximately  six  months  prior  to  his  arrest  his  wallet  had  been  stolen.  In  order 
to  “get  into  clubs  and  that  (sic),"  he  had  purchased  a fraudulent  identification  card 
Subsequently,  he  had  applied  for  and  received  a replacement  identification  card. 
However  he  had  continued  to  keep  the  fraudulent  card,  explaining  that  he  had 
forgotten  that  it  was  still  in  his  wallet.  Based  upon  these  facts,  the  trial  court  found  the 
defendant  to  be  guilty  as  charged  and,  pursuant  to  the  sentencing  provisions  in 
question,  the  defendant  received  a sentence  of  six  months’  probation  and  seven 
days  in  the  County  Sheriffs  Work  Alternative  Program  (SWAP)  From  this  conviction 
and  sentence  the  defendant  brought  an  appeal  before  the  appellate  court. 
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ARGUMENT:  The  defendant  first  argued  that  the  sentencing  provisions  of  the 

statute  in  question  did  violate  the  proportionate  penalties  clause  of  the  United  States 
and  Illinois  Constitutions  because  it  punished  less  serious  offenses  more  harshly  that 
it  did  more  serious  offenses. 

OPINION:  After  closely  analyzing  the  statute  in  question,  the  appellate  coun  noted 
the  following  facts  The  knowing  possession  of  a fraudulent  identification  card  (the 
offense  for  which  the  defendant  was  convicted)  is  an  offense  composed  of  some  but 
not  all,  of  the  elements  of  the  aggravated  offenses  outlined  in  sections  (b)(2)  through 
(b)(6)  of  the  Illinois  Identification  Card  Act.  (15  ILCS  335/  14B)  Both  the  defendant  s 
charge  (the  lesser  charge)  and  the  aggravated  charges  are  declared  to  be  Class  4 
felonies  However,  for  some  unknown  reason,  the  sentencing  provision  of  the  lesser 
offense  of  mere  possession  of  a fraudulent  identification  card  includes  a mandatory 
penalty  of  a minimum  fine  of  $500  or  50  hours  of  community  service  preferably  at  an 
alcohol  abuse  prevention  program,  if  available  The  aggravated,  more  serious 
offenses  do  not  have  this  mandatory  punishment.  Consequently,  the  appellate  court 
declared  that  placing  mandatory  punishments  on  the  lessor  offense  while  not  placing 
them  on  the  aggravated  offenses  violates  the  provisions  against  disproportionate 
penalties.  In  so  ruling,  the  appellate  court  also  considered  and  rejected  the 
defendant's  arguments  that  the  statute  in  question  violated  his  due  process  and  equal 
protection  rights  because  they  punished  his  offense  more  severely  than  he  would 
have  been  punished  if  he  had  possessed  a fictitious  or  fraudulent  driver’s  license 

ARGUMENT:  Finally,  the  defendant  argued  that  he  was  entitled  to  have  his 

conviction  overturned  because  the  statute  he  was  alleged  to  have  violated  was 
unconstitutionally  overbroad 

OPINION:  The  appellate  court  ruled  that  by  merely  striking  that  portion  of  the 

defendant’s  offense  that  mandated  a $500  fine  or  community  service,  the 
unconstitutional  disproportionate  sentence  would  be  eliminated.  Therefore,  the  Court 
ruled  that  it  need  not  reverse  the  defendant’s  conviction  It  merely  vacated  the 
defendant’s  sentence  and  remanded  this  cause  for  a new  sentencing  hearing  wherein 
there  will  be  no  mandatory  sentencing  considerations. 

Justices  Quinn  and  Hartman  concurred. 


SEARCH  AND  SEIZURE:  ISSUE  - - Did  the  police  violate  the  defendant’s  Fourth 
Amendment  rights  by  ordering  him  to  step  out  of  his  car,  patting  him  down, 
demanding  his  identification,  and  conducting  a warrant  check  on  him?  ANSWER  - - 
Yes.  Under  the  circumstances  of  this  case,  the  conduct  of  the  police  was 
unreasonable. 

People  v.  Torres III.  Dec. (1st  Dist. , No.  1-02-2579,  March  19,  2004)  Denial 

of  Motion  to  Suppress  - - Reversed  and  Remanded. 
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Justice  Reid  delivered  the  Opinion  of  the  Court 


FACTS:  Two  police  officers  were  on  routine  patrol  when  they  noticed  a truck  parked 
at  a local  gas  station.  Inside  the  vehicle  sat  two  persons  The  driver  of  the  car  was 
the  defendant  in  this  case.  Jose  Torres.  A female  passenger  sat  next  to  the 
defendant.  Inside  the  truck  the  police  saw  what  they  characterized  as  a "domestic 
altercation”  taking  place.  According  to  the  police  they  saw  "hands  flying  and  the 
female  passenger  was  “looking  very  submissive.”  (Unfortunately,  for  some  reason 
the  police  failed  to  put  any  of  these  “details”  in  their  police  report  and  they  had  the 
devil’s  own  time  explaining  why  they  had  not  noted  these  facts.) 

Based  upon  these  facts,  the  two  police  officers  decided  to  approach  the 
defendant’s  truck.  One  officer  spoke  with  the  defendant  and  the  other  officer  spoke 
with  the  female  passenger.  The  driver  was  asked  to  step  out  of  his  car  where  he 
identified  himself  to  the  police  officer.  Meanwhile,  the  other  officer  asked  the  female 
passenger  if  “everything  was  okay.”  The  passenger  said  “yes.”  She  explained  that 
the  defendant  was  her  boyfriend  and  the  two  were  having  an  argument  because  he 
had  been  seeing  another  woman.  However,  the  passenger  stated  that  they  were 
trying  to  work  things  out.  At  no  time  did  the  police  see  the  defendant  strike  the 
passenger  nor  did  they  see  any  other  offense  occur.  However,  at  that  time,  the  officer 
questioning  the  defendant  asked  his  partner  to  run  a computer  check  on  the 
defendant’s  name.  The  second  officer,  despite  the  fact  that  the  passenger  had 
informed  him  that  she  was  “okay”,  did  as  he  was  asked  and  ran  the  check.  It  was 
then  discovered  that  the  defendant  had  an  outstanding  warrant  for  his  arrest  on  a DUI 
charge.  With  this  information  in  hand,  the  officers  placed  the  defendant  under  arrest 
and  conducted  a search  of  his  person  and  his  vehicle.  In  the  truck’s  console  the 
police  found  a loaded  and  cocked  handgun.  This  discovery  resulted  in  the  defendant 
subsequently  being  charged  with  a weapons  violation. 

Prior  to  his  trial,  the  defendant  moved  to  suppress  the  evidence  the  police 
discovered  inside  of  his  truck.  The  trial  court  denied  the  defendant’s  motion  and,  after 
a stipulated  bench  trial,  the  defendant  was  found  to  be  guilty  of  two  counts  of 
aggravated  unlawful  use  of  a weapon.  This  appeal  followed 

ARGUMENT:  Before  the  appellate  court,  the  defendant  argued  that  the  trial  court 
had  erred  when  it  denied  his  motion  to  suppress  evidence  Specifically,  the 
defendant  argued  that  under  the  facts  of  this  case  the  police  conducted  an  illegal 
Terry  stop  when  they  ordered  him  to  exit  his  car  and  they  improperly  extended  that 
stop  when  they  ran  a warrants  check  on  the  defendant’s  name 

OPINION:  Concerning  the  argument  of  the  defendant,  the  appellate  court  agreed 
with  the  defendant  in  part.  The  Court  began  by  finding  that  under  the  circumstances 
of  this  case,  when  the  arresting  officers  approached  the  defendant’s  parked  car  and 
took  up  positions  on  either  side  of  that  car,  they  conducted  a Terry  detention  of  the 
defendant.  However,  the  appellate  court  disagreed  with  the  defendant’s  argument 
that  this  detention  was  unreasonable.  The  Court  reasoned  that  it  was  entirely 
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reasonable  for  the  officers  under  these  circumstances  to  have  believed  that  they  were 
witnessing  an  ongoing  domestic  dispute  Because  that  belief  was  declared  to  be 
reasonable,  the  Terry  detention  of  the  defendant  was  also  reasonable 

However,  the  appellate  court  also  ruled  that  the  officers’  belief  that  a domestic 
dispute  was  occurring  was  the  only  justification  for  the  defendant’s  detention  The 
Court  noted  that  during  this  detention  one  of  the  officers  asked  the  female  suspect  to 
explain  what  was  going  on.  She  informed  the  officer  that  there  was  no  domestic 
dispute  and  that  she  could  handle  the  situation.  In  fact,  the  female  suspect 
specifically  informed  the  officer  that  she  was  in  no  danger  The  appellate  court  ruled 
that  from  this  point  onward,  the  detention  of  the  defendant  became  unreasonable 
Specifically,  the  Court  ruled  that  once  the  police  learned  that  there  was  no  ongoing 
domestic  dispute  and  the  suspects  were  not  in  danger,  the  purpose  of  the  suspect's 
detention  ceased  to  exist.  When  the  police  continued  to  detain  the  defendant  while 
they  ran  a computer  check  on  him,  they  unreasonably  and  illegally  extended  the 
defendant’s  detention.  Therefore,  the  subsequent  arrest  of  the  defendant  and  the 
search  of  his  car  was  determined  to  also  have  been  illegal.  For  this  reason  the 
appellate  court  determined  that  the  trial  court  erred  in  refusing  to  suppress  the 
evidence  the  police  seized  from  the  defendant’s  person  and  his  car. 

Justices  Campbell  and  O’Brien  concurred. 


SECOND  DISTRICT 


EVIDENCE:  ISSUE  - - Was  the  evidence  gathered  by  the  defendant’s  treating 

doctors  during  their  surgery  upon  the  defendant’s  person  improperly  used  against  the 
defendant?  ANSWER  - - Yes  and  No. 

REASONABLE  DOUBT : ISSUE  - - Was  the  defendant  properly  convicted  of  a Class 
X felony  possession  of  a controlled  substance  when  the  substance  he  possessed  was 
"wet”?  ANSWER  - - No.  According  to  the  appellate  court,  where  a controlled 
substance  is  unintentionally  adulterated,  the  weight  of  the  adulterating  agent  must  be 
discounted. 

People  v.  Kucharski, III.  Dec. (2nd  Dist. , No.  2-02-0520,  March  12,  2004) 

Controlled  Substance  Trafficking  - - Conviction  Affirmed,  Sentence  Modified. 

Justice  Grometer  delivered  the  Opinion  of  the  unanimous  Court. 
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FACTS:  On  March  29.  2001 . the  defendant  in  this  case.  Sean  P Kucharski  entered 
a local  hospital  and  was  treated  by  a doctor.  An  X-Ray  revealed  that  he  had 
numerous  balloons  in  his  digestive  tract,  and  it  appeared  that  he  was  suffering  from 
an  amphetamine  overdose.  Acting  upon  the  belief  that  one  of  the  balloons  had 
leaked,  the  doctor  performed  surgery  and  removed  the  balloons 

An  officer  from  a MEG  unit  was  present  at  the  hospital  and  witnessed  the 
defendants  surgery.  He  had  been  tipped  to  the  presence  of  the  defendant  in  the 
hospital  by  a friend  of  the  defendant  who  was  also  a patient  at  the  hospital  This 
friend  had  recently  traveled  to  Amsterdam  with  the  defendant  and  upon  returning  from 
Amsterdam  had  also  fallen  ill.  She  admitted  to  the  police  that  she  had  ingested  a 
large  number  of  balloons  filled  with  ecstacy.  It  seems  that  just  like  his  friend,  the 
defendant  had  fallen  ill  and  had  been  taken  to  the  hospital  Following  the 
defendant's  surgery,  the  officer,  along  with  medical  personnel  from  the  hospital 
collected  and  counted  the  balloons.  Approximately  230  balloons  were  recovered 
Subsequently,  a number  of  the  balloons  were  tested  and  it  was  determined  that  they 
contained  methylenadioxy-methamphetamine  or  MDMA,  which  is  commonly  known 
as  ecstacy.  It  seems  that  one  of  the  balloons  leaked  and  this  leakage  caused  the 
defendant  to  become  ill. 

Based  upon  these  facts,  the  defendant  was  charged  with  controlled  substance 
trafficking  in  that  he  possessed  over  200  grams  of  a controlled  substance,  ecstacy. 
Prior  to  his  trial,  the  defendant  moved  to  exclude  the  testimony  of  the  four  medical 
personnel,  as  well  as  his  doctor,  who  were  present  when  the  defendant  was  operated 
upon.  The  defendant’s  motion  was  denied  and  he  was  subsequently  convicted  as 
charged.  From  his  conviction  the  defendant  brought  this  appeal 

ARGUMENT:  Initially,  the  defendant  argued  that  the  trial  court  had  improperly  denied 
his  motion  to  exclude  the  testimony  of  the  medical  personnel  and  his  doctor  He 
maintained  that  this  testimony  should  have  been  excluded  pursuant  to  the  physician- 
patient  privilege. 

OPINION:  The  appellate  court  ruled  that  the  argument  of  the  defendant  raised  two 
separate  issues.  The  first  issue  was  whether  the  seizure  of  the  evidence  by  the 
police  after  the  defendant’s  operation  somehow  violated  the  physician-patient 
privilege.  The  appellate  court  ruled  that  it  did  not  because  the  surgical  procedure 
performed  upon  the  defendant  was  observed  by  the  police.  In  no  way  could  the 
events  that  lead  up  to  the  seizure  of  the  evidence  be  considered  to  have  been 
confidential  or  privileged. 

However,  concerning  the  issue  of  the  testimony  of  the  medical  professionals 
in  question,  the  appellate  court  came  to  a different  conclusion.  After  a careful  review 
of  the  provisions  concerning  the  physician-patient  privilege,  the  Court  determined  that 
no  exception  existed  which  would  have  allowed  the  witnesses  to  testify  at  the 
defendant’s  trial.  Therefore,  the  trial  court  did  err  in  allowing  those  witnesses  to 
testify.  However,  the  appellate  court  did  conclude  that  much,  if  not  all  of  the 
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testimony  in  question  was  merely  cumulative  to  the  testimony  of  the  police  who  also 
witnessed  the  operation  Therefore,  under  the  circumstances  of  this  particular  case 
the  error  caused  by  the  testimony  of  these  witnesses  was  clearly  harmless  beyona 
a reasonable  doubt. 

ARGUMENT:  Additionally,  the  defendant  argued  that  the  People  had  failed  to  prove 
that  he  had,  in  fact,  possessed  more  than  200  grams  of  ecstacy  Specifically  the 
defendant  argued  that  some  of  the  drugs  seized  from  his  person  had  become 
adulterated  with  the  defendant’s  bodily  fluids.  They  were,  in  effect  wet  The 
defendant  argued  that  it  had  been  improper  to  count  the  weight  of  his  bodily  fluids  as 
part  of  the  weight  of  the  illegal  drugs  he  possessed 

OPINION:  The  appellate  court  agreed  with  the  defendant  and  ruled  that  although 
previous  case  law  in  Illinois  has  upheld  the  “substance  containing”  language  when 
considering  the  weight  of  a seized  substance,  those  cases  dealt  with  the  intentional 
mixing  of  a controlled  substance  with  another  substance  and  the  reasoning  of  those 
cases  was  based  upon  the  defendant  s use  of  this  adulteration  process  to  cut  the 
illegal  drugs  so  as  to  reach  more  persons  and  increase  their  illegal  profits  Obviously 
this  was  a serious  and  dangerous  problem  that  justified  harsher  penalties  even 
though  the  actual  amount  of  the  controlled  substance  did  not  increase 

However,  in  this  case,  the  appellate  court  noted  that  the  defendant  did  not 
intentionally  adulterate  his  controlled  substance  by  mixing  it  with  his  own  bodily  fluids 
The  Court  ruled  that  this  unintentional  adulteration  did  not  create  the  same  enhanced 
dangers  as  did  the  intentional  adulteration.  Consequently,  the  Court  could  discover 
no  justification  for  penalizing  a defendant  as  a consequence  of  this  unintended  act 
Based  upon  this  reasoning,  the  appellate  court  declared  that  where  a controlled 
substance  is  unintentionally  adulterated,  the  weight  of  the  adulterating  agent  must  be 
discounted  and  cannot  be  used  by  the  People  to  aggravate  the  defendant’s  offense 
In  this  case  the  appellate  court  ruled  that  for  these  reasons  the  defendant’s  conviction 
must  be  modified  to  a lesser  offense  to  reflect  that  lesser  weight  of  the  substance  the 
defendant  was  found  to  have  possessed 

Justices  Byrne  and  Kapala  concurred. 


PROSECUTOR  CONDUCT:  ISSUE  - - Did  the  trial  court  err  in  refusing  to  appoint 
a special  prosecutor  in  this  case?  ANSWER  - - Yes.  According  to  the  appellate 
court,  where  the  complainant  and  key  eyewitness  for  the  People  was  an  assistant 
State’s  Attorney,  the  trial  court  should  have  appointed  a special  prosecutor. 

People  v.  Lang, III.  Dec, (2nd  Dist. , No.  2-02-0976,  March  9,  2004)  Driving 

With  a Revoked  License  - - Reversed  and  Remanded. 

Justice  Gilleran  Johnson  delivered  the  Opinion  for  the  unanimous  Court. 
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FACTS:  In  September  of  1 999.  the  defendant  in  this  case  Walter  Lang  was  in  court 
on  a charge  of  driving  on  a revoked  license.  It  seems  that  his  license  had  been 
previously  revoked  for  DUI.  Additionally,  the  defendant  also  had  a previous 
conviction  for  driving  on  a revoked  license.  After  the  proceedings  in  question  had 
ended,  an  assistant  State's  Attorney  (evidently  on  a hunch)  followed  the  defendant 
out  of  the  courtroom  and  into  a nearby  parking  garage  The  ASA  evidently  tried  to 
avoid  being  seen  by  hiding  behind  some  potted  flowers  and  standing  behind  a shaaed 
glass  window  near  the  staircase  of  the  parking  garage.  As  the  ASA  watched  the 
defendant  climbed  into  his  car  and  drove  away.  The  ASA  then  reported  what  he  had 
witnessed  to  the  police  and  the  next  day  a warrant  for  the  arrest  of  the  defendant  was 
secured  Subsequently,  the  defendant  was  arrested  and  charged  with  yet  another 
count  of  driving  on  a revoked  license. 

Prior  to  his  trial,  the  defendant  filed  a motion  wherein  he  sought  the 
appointment  of  a special  prosecutor  in  his  case.  The  defendant  argued  that  because 
the  ASA  was  a witness  in  this  pending  case,  a special  prosecutor  should  be  appointed 
to  avoid  the  appearance  of  impropriety  and  to  preserve  the  integrity  of  the  court 
Additionally,  the  counsel  for  the  defendant  argued  that  under  these  circumstances 
the  ASA  had  a conflict  of  interest,  and  that  conflict  of  interest  extended  to  all  other 
prosecutors  who  worked  for  the  State’s  Attorney.  The  ASA  in  question  appeared  on 
behalf  of  the  People  and  acknowledged  that  he  could  not  represent  the  People  in  this 
case.  However,  he  argued  that  another  attorney  from  the  State’s  Attorney’s  Office 
could  prosecute  the  defendant’s  case.  The  trial  court  agreed  with  the  ASA  and 
denied  the  defendant’s  motion  to  appoint  a special  prosecutor.  However,  the  trial 
court  did  order  that  the  ASA  could  not  participate  in  any  way  in  the  prosecution  of  the 
defendant. 

Thereafter,  the  defendant  went  to  trial  and  the  ASA  was  the  People's  star 
witness.  A jury  convicted  the  defendant  of  driving  on  a revoked  license  and  he 
received  a sentence  of  2 V2  years’  imprisonment.  This  appeal  then  followed 

ARGUMENT : The  defendant  argued  that  the  trial  court  in  this  case  abused  its 

discretion  in  not  appointing  a special  prosecutor,  independent  of  the  State’s  Attorney’s 
Office,  to  prosecute  him.  According  to  the  defendant,  the  integrity  of  the  court  was 
harmed  where  a lone  prosecutor  acted  as  a complainant,  prosecuted  the  case  for 
nineteen  months,  and  then  testified  as  the  key  eyewitnesses  against  the  defendant. 

OPINION:  The  appellate  court  began  by  agreeing  with  the  People’s  argument  that 
the  defendant  failed  to  properly  preserve  this  issue  by  failing  to  seek  a hearing  on  his 
motion  for  the  appointment  of  a special  prosecutor  and  by  failing  to  raise  this  issue 
in  a post-trial  motion.  However,  the  appellate  court  also  declared  that  because  the 
trial  court’s  failure  to  appoint  a special  prosecutor  potentially  affected  the  defendant's 
right  to  a fair  trial,  it  would  review  the  defendant’s  argument. 

Concerning  the  defendant’s  substantive  argument,  the  appellate  court  agreed 
with  the  defendant  and  held  that  the  trial  court  abused  its  discretion  in  failing  to 
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appoint  a special  prosecutor.  Specifically,  the  appellate  court  declared  that  the 
prosecution  of  the  defendant  in  this  case  by  the  State's  Attorney’s  Office  created  an 
appearance  of  impropriety  because  the  People  were  too  involved  with  the  underlying 
case  to  be  fair  in  their  prosecution  of  the  defendant  The  Court  seemed  to  base  this 
decision  upon  the  “aggressive  behavior”  of  the  assistant  State’s  Attorney  toward  the 
defendant  and  the  fact  that  the  assistant  state's  attorney  seemed  to  have  been 
“obsessed”  with  finding  evidence  against  the  defendant.  Based  upon  the  facts  of 
this  case,  the  appellate  court  ruled  that  a special  prosecutor  should  have  been 
appointed  so  as  not  “to  risk  diminishing  the  public’s  esteem  and  confidence  in  the 
criminal  justice  system.”  The  Court  ruled  that  it  was  a “rare  case  in  which  an 
assistant  State’s  Attorney  will  surreptitiously  follow  a defendant  and  then  become  the 
key  witness  against  him  at  trial.”  In  the  opinion  of  the  appellate  court,  the  importance 
of  maintaining  this  “esteem”  of  the  public  outweighed  the  resulting  inconvenience  to 
the  State's  Attorney’s  Office. 

Almost  as  an  afterthought,  the  appellate  court  declared  that  the  holding  in  this 
case  was  based  only  upon  the  specific  facts  of  this  case.  It  declared  that,  in  fact,  in 
some  cases  it  may  not  be  improper  for  an  assistant  State’s  Attorney  to  testify  as  a 
witness  in  a case  that  his  or  her  office  is  prosecuting 

Justices  Hutchinson  and  Byrne  concurred. 


SEARCH  AND  SEIZURE:  ISSUE  - - Did  the  conduct  of  the  police  constitute  a 

detention  of  the  defendant  and  was  that  detention  reasonable?  ANSWERS  - - Yes, 
the  defendant  in  this  case  was  detained  No,  that  detention  was  not  reasonable 
where  the  police  were  unable  to  prove  up  any  reasonable  suspicion  to  justify  that 
detention. 

People  v Croft,  III.  Dec.  (2nd  Dist. , No.  2-02-0889,  March  9,  2004) 

Suppression  of  Evidence  - - Affirmed. 

Justice  Bowman  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  On  July  15,  2002,  at  approximately  11:15  p.m.,  the  arresting  officer  in  this 
case  was  on  patrol  when  he  saw  the  defendant  in  this  case,  James  V.  Croft,  pushing 
a bicycle  up  a hill  in  a residential  neighborhood.  The  defendant,  wearing  dark  pants 
and  no  shirt,  was  walking  his  bicycle  because  it  did  not  have  a light.  The  officer 
passed  the  defendant  in  his  squad  car,  turned  his  car  around,  and  parked  it  in  the 
street  in  front  of  the  defendant.  When  the  defendant  walked  up  to  the  officer,  the 
officer  identified  himself,  informed  the  defendant  of  several  local  complaints  of  theft 
and  vandalism  in  the  area,  and  asked  for  identification.  Although  the  defendant  was 
not  carrying  any  identification,  he  gave  the  officer  his  name  and  date  of  birth.  The 
officer  then  asked  the  defendant  where  he  was  headed.  The  defendant  explained 
that  he  was  going  to  see  his  girlfriend  and  that  he  had  been  working  on  the  roof  of  her 
parent’s  house.  The  officer,  not  recognizing  the  defendant  as  local  to  that  area,  ran 
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a warrants  check  on  the  defendant.  While  the  check  was  being  run  the  officer 
noticed  a tattoo  on  the  defendant’s  back  that  indicated  that  he  had  served  time  in  an 
Iowa  prison.  Eventually,  the  computer  check  revealed  that  the  defendant  had  no 
outstanding  warrants  for  his  arrest.  However,  the  police  (by  this  time  backup  officers 
had  arrived  on  the  scene)  did  receive  an  ' officer  safety  alert  due  to  the  defendant's 
previous  convictions  for  assault,  theft,  and  the  possession  of  drugs 

Based  upon  all  of  these  circumstances,  the  police  conducted  a pat-down  of  the 
person  of  the  defendant.  They  found  nothing.  The  police  then  noticed  that  the 
defendant  was  carrying  a tan,  transparent  shopping  bag  on  the  handlebars  of  his 
bike  An  officer  then  asked  if  he  could  inspect  the  bag.  The  defendant  responded  by 
saying  "yeah”.  Inside  the  bag  the  police  found  methamphetamine  Thereafter  the 
defendant  was  charged  with  the  unlawful  possession  of  this  controlled  substance 
Prior  to  his  trial,  the  defendant  moved  to  suppress  the  evidence  the  police  seized  after 
their  search  of  his  bag.  The  trial  court  granted  the  defendant’s  motion  and  ruled  that 
the  initial  contact  between  the  police  and  the  defendant  did  qualify  as  a community 
caretaking  encounter.  However,  that  function  ceased  at  the  point  where  the 
defendant  explained  his  conduct  and  the  computer  check  revealed  no  outstanding 
warrants.  Additionally,  the  police  “safety  alert”  did  not  justify  a Terry  detention 
According  to  the  trial  court,  the  police  encounter  with  the  defendant  should  have 
ended  at  that  point.  The  continued  questioning  of  the  defendant  was,  in  the  opinion 
of  the  trial  court,  unreasonable.  For  this  reason  the  court  granted  the  defendant’s 
motion  to  suppress.  From  this  ruling  the  People  brought  this  appeal  before  the 
appellate  court. 

ARGUMENT:  Before  the  appellate  court,  the  People  argued  that  the  trial  court  had 
erred  in  ruling  that  the  police  had  unreasonably  continued  to  detain  the  defendant 
under  these  circumstances.  The  People  argued  that  the  facts  known  to  the  police 
were  sufficient  to  justify  a Terry  detention  of  the  defendant  and,  therefore,  the  police 
request  for  consent  to  search  the  defendant’s  bag  was  reasonable 

OPINION:  Initially,  the  appellate  court  ruled  that  under  the  facts  of  this  case,  the 
arresting  officer  was  not  engaged  in  merely  his  “community  caretaking  function”  when 
he  first  stopped  the  defendant.  According  to  the  Court,  a community  caretaking 
encounter  cannot  be  based  upon  any  thought  of  criminal  activity  on  the  part  of  the 
police  officer.  Where,  as  in  this  case,  the  officer  approaches  a suspect  with  some 
belief  that  criminal  activity  might  be  occurring,  the  subsequent  encounter  must  be 
defined  as  a police  investigation  and  not  merely  a part  of  the  police  officer’s 
community  caretaking  function.  The  Court  ruled  that  to  hold  otherwise  would  grant 
the  police  the  authority  to  “investigate”  criminal  activity  under  the  “guise”  of  community 
caretaking.  This,  in  the  opinion  of  the  appellate  court,  would  encourage  the  police  to 
originate  contacts  under  this  “pretense”  with  the  hope  that  the  encounter  would 
escalate  into  a valid  Terry  stop.  The  appellate  court  called  this  conduct  an  abuse  of 
the  community  caretaking  function  and  an  improper  dilution  of  the  provisions  involving 
a Terry  stop.  In  this  case,  the  arresting  officer  conducted  an  investigatory  stop  of  the 
defendant. 
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Additionally,  the  appellate  court  also  disagreed  with  the  People  s argument  that 
the  stop  of  the  defendant  was  proper  under  Terry  and  ruled  that  in  this  case  the 
arresting  officer  simply  did  not  establish  an  articulable  basis  to  believe  that  a crime 
had  been,  or  was  about  to  be.  committed  At  most  the  officer  acted  because  the 
conduct  of  the  defendant  "just  seemed  strange  and  was  "not  a normal  occurrence 
in  that  neighborhood  ’ The  Court  ruled  that  stopping  a suspect  because  he  looks 
"suspicious"  or  is  new  to  the  area,  without  more,  was  insufficient  to  establish 
reasonable  suspicion.  In  fact,  in  the  opinion  of  the  appellate  court,  all  the  officer  acted 
upon  was  a mere  hunch  The  officer’s  investigatory  stop  of  the  defendant  based  upon 
this  mere  hunch  was  declared  to  have  been  illegal.  Consequently,  the  appellate  court 
affirmed  that  order  of  the  trial  court  which  suppressed  the  evidence  collected  against 
the  defendant  by  the  police. 

Justices  McLaren  and  Gilleran  Johnson  concurred 


******************** 


THIRD  DISTRICT 


CONSTITUTIONALITY  OF  STATUTE:  ISSUE  --Was  the  Illinois  Child  Pornography 
Statute  unconstitutional  because  it  outlawed  computer  generated  depictions  of 
children?  ANSWER  - - No.  The  Statute  withstands  this  constitutional  challenge 

CHARGING  INSTRUMENTS:  ISSUE  - - Was  the  defendant’s  indictment  so  vague 
and  disjointed  so  as  to  render  it  fatally  defective?  ANSWER--  No  The  indictment 
was  sufficient  to  inform  the  defendant  of  the  nature  of  the  charges  against  him  and 
to  allow  him  to  prepare  a defense  to  those  charges 

REASONABLE  DOUBT:  ISSUE  - - Did  the  People  offer  sufficient  proof  to  sustain 
the  defendant’s  conviction?  ANSWER--  Yes.  Sufficient  evidence  was  introduced. 

SEARCH  AND  SEIZURE:  ISSUE  - - Did  the  police  illegally  search  the  defendant’s 
computer  after  computer  repairman  discovered  child  pornography  on  the  defendant’s 
computer?  ANSWER  - - No.  The  defendant  no  longer  had  any  expectation  of 
privacy  in  the  file  the  computer  repairman  opened  and  viewed. 

People  v.  Phillips, III.  Dec. (3rd  Dist. , No.  3-02-0506,  February  25,  2004) 

Child  Pornography  - - Affirmed. 

Justice  Schmidt  delivered  the  Opinion  of  the  majority  of  the  Court. 
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FACTS:  The  defendant  in  this  case  was  having  trouble  with  his  computer  Naturally 
he  took  it  back  to  the  person  who  built  it  for  him  The  computer  shop  owner  (owner) 
believed  the  defendant  wanted  him  to  fix  the  computer's  video,  audio  and  modem 
systems.  The  defendant  believed  that  he  asked  the  owner  to  fix  only  the  Windows 
operating  system.  Either  way,  the  owner  fixed  the  problems  he  found  with  the 
computer  and  then  reinstalled  the  Windows  Media  Player  Then  while  testing  the 
computer's  audio  and  video,  the  owner  clicked  on  “My  Documents  which  was  part 
of  the  default  desktop.  The  owner  accessed  the  first  document  that  contained  a MPG 
video  file  during  his  test.  Unfortunately  for  the  defendant,  that  file  contained  obvious 
child  pornography.  Upon  seeing  this,  the  owner  immediately  called  a friend  of  his 
who  happened  to  be  a police  officer  A police  detective  quickly  arrived  at  the  owner  s 
shop  and  viewed  the  video  that  the  owner  had  opened. 

Subsequently  it  was  decided  that  the  defendant  would  be  allowed  to  pick  up 
his  computer.  When  he  did.  the  police  were  notified  and  they  stopped  the  car  the 
defendant  was  driving.  The  police  then  asked  if  the  computer  the  defendant  was 
carrying  was  his  and  he  admitted  that  it  was.  The  defendant  was  then  arrested  and 
his  computer  was  seized.  At  the  police  station  the  defendant  was  given  his  rights  and 
he  signed  a form  consenting  to  a search  of  his  house.  A search  of  the  defendant’s 
home  revealed  1 1 0 diskettes  which  contained  images  of  children,  some  as  young  as 
3 years  of  age,  engaged  in  various  sex  acts.  The  defendant  was  then  charged  with 
numerous  counts  of  the  possession  of  child  pornography.  The  file  first  seen  by  the 
shop  owner  was  copied  off  and  used  against  the  defendant  at  his  trial  After  a bench 
trial,  the  defendant  was  found  to  be  guilty  as  charged.  This  appeal  followed. 

ARGUMENT:  Initially,  the  defendant  argued  that  the  Illinois  Child  Pornography 

statute  was  unconstitutionally  overbroad  and  therefore  could  not  adequately  apprize 
him  of  the  charges  against  him.  Specifically,  the  defendant  argued  that  the  Illinois 
statute  was  nearly  identical  to  the  one  struck  down  as  overbroad  by  the  United  States 
Supreme  Court  in  Ashcroft  v.  Free  Speech  Coalition,  535  U.  S 234  ( 2002). 
Therefore,  this  statute  should  also  be  struck  down. 

OPINION:  Citing  the  recent  case  of  People  v.  Alexander,  204  III.  2d  472,  791  N.  E 
2d  506  (2003),  the  appellate  court  ruled  that  the  Illinois  Supreme  Court  has  recently 
rejected  this  same  argument.  Specifically,  the  Court  ruled  that  the  Free  Speech 
Coalition  case  did  not  invalidate  the  entire  Child  Pornography  statute  It  only 
prohibited  use  of  virtual  child  pornography  in  such  offenses.  Since  the  charges 
against  the  defendant  in  this  case  do  not  involve  virtual  child  pornography,  the  statute 
in  question  was  found  not  to  have  been  unconstitutional 

ARGUMENT:  Further,  the  defendant  argued  that  the  vague  and  disjunctive 

language  in  his  indictment  did  not  allow  him  to  adequately  prepare  a defense  nor  did 
the  indictment  serve  as  a bar  to  double  jeopardy.  Specifically,  the  defendant  argued 
that  the  indictment’s  use  of  the  phrase  “a  photograph  or  other  similar  reproduction  or 
depiction  by  computer’’  indicated  that  he  was  only  charged  with  possessing  three 
pieces  of  child  pornography.  This  was  confusing  to  him  because  he  could  not 
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prepare  a proper  defense  because  he  had  actually  possessed  approximately  3 000 
such  pieces  of  child  pornography 

OPINION:  The  appellate  court  also  rejected  this  argument  of  the  defendant  and 

ruled  that  while  the  defendant  may  have  been  more  comfortable  with  a 3 000-count 
indictment  as  opposed  to  a mere  three-count  indictment,  he  cited  no  law  which  would 
have  mandated  that  he  be  charged  with  one  count  for  every  image  he  possessed 
Since  the  charges  against  the  defendant  did  adequately  appraise  him  that  he  would 
have  to  prepare  a defense  in  response  to  his  possession  of  various  forms  of  child 
pornography,  the  defendant  failed  to  show  how  the  his  indictment  was  in  any  way 
vague  or  disjunctive. 

ARGUMENT:  Additionally,  the  defendant  argued  that  the  police  in  this  case  violated 
his  Fourth  Amendment  rights  by  conducting  a nonconsensual.  warrantless  search  and 
seizure  of  his  computer. 

OPINION:  The  appellate  court,  in  answer  to  this  argument,  ruled  that  once  the 

computer  repair  person  viewed  the  first  video  containing  child  pornography  the 
defendant  no  longer  had  any  reasonable  expectation  of  privacy  in  that  video  Since 
the  police  were  legally  in  the  computer  repair  shop  when  the  repairman  showed  them 
the  defendant’s  video,  no  search  warrant  was  necessary.  Once  the  police  viewed  the 
video,  they  clearly  had  probable  cause  to  seize  the  computer  and  to  arrest  the 
defendant  based  upon  their  probable  cause  to  believe  that  he  had  violated  the  Child 
Pornography  statute. 

ARGUMENT : Finally,  the  defendant  argued  that  the  People  failed  to  introduce 

sufficient  evidence  to  sustain  his  conviction.  The  defendant  maintained  that  the 
People  did  not  introduce  evidence  that  proved  that  the  children  in  the  images  he 
possessed  were  actually  children  and  not  either  virtual  children  or  adults  with  a 
hormone  deficiency.  Furthermore,  the  defendant  argued  that  the  People  did  not  offer 
sufficient  evidence  to  prove  that  he  had  the  requisite  intent  to  disseminate  the  images 

OPINION:  The  appellate  court  ruled  that  while  imaging  technology  was  good  and 
getting  better  all  of  the  time,  it  was  not  good  enough  so  as  to  make  it  impossible  to 
tell  the  difference  between  the  depiction  of  real  children  and  virtual  images.  Until  the 
time  comes  when  it  will  no  longer  be  possible  to  tell  the  difference,  the  appellate  court 
declared  that  the  question  of  whether  or  not  these  were  actual  children  can  still  be  left 
to  the  common  experience  of  the  trier  of  fact.  In  this  case,  the  trier  of  fact  did  exactly 
that. 


Justice  Holdridge  concurred. 

Justice  Slater  concurred  in  part  and  dissented  in  part.  The  Justice  believes 
that  technology  has  evolved  sufficiently  to  prohibit  the  use  of  “everyday  common 
experience”  in  determining  whether  the  images  the  defendant  possessed  were  of  real 
children  or  not. 
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CONSTITUTIONALITY  OF  STATUTF:  ISSUE  -- Is  the  offense  of  the  Inaecent 

Solicitation  of  a Child  unconstitutionally  overbroad  and  vague  and  does  it  violate  tne 
defendant's  First  Amendment  rights?  ANSWER  - - No  The  statute  in  question 
withstands  the  defendant's  constitutional  attacks 

People  v.  Smith. (3rd  Dist. , No.  3-02-0492,  March  30.  2004)  Indecent  Solicitation 

of  a Child  - - Affirmed. 

Justice  Barry  delivered  the  Opinion  of  the  unanimous  Court 

FACTS:  On  December  4,  2001 , a detective  in  the  Peoria  Police  Department  entered 
a chat  room  on  a WebSite  that  seem  to  cater  to  gays.  He  portrayed  himself  as  a 1 5- 
year-old  boy  and  entered  into  an  exchange  with  a person  whose  screen  name  was 
“Bi-masculine  Guy.”  During  this  exchange,  the  two  agreed  to  meet  at  a local  store  in 
Peoria  at  1 :30  p.m.  for  the  alleged  purpose  of  engaging  in  oral  sex  The  detective 
indicated  that  he  would  be  wearing  a black  baseball  cap.  and  the  other  individual 
indicated  that  he  would  be  driving  a black  sport  utility  vehicle. 

At  the  store  at  the  appointed  time  the  detective  and  other  police  officers  waited 
Eventually,  the  police  noticed  a black  SUV  with  the  license  plate  “Kurt  64"  pull  up 
When  the  detective  walked  up  to  the  SUV,  the  defendant  in  this  case,  who  was 
driving  the  vehicle,  indicated  that  he  knew  why  the  detective  was  there.  The 
defendant  was  immediately  placed  under  arrest,  given  his  Miranda  rights,  and 
questioned.  During  that  questioning,  the  defendant  admitted  that  he  was,  in  fact,  the 
individual  who  had  engaged  in  the  internet  discussion  with  the  detective,  whom  he 
had  believed  was  a 1 5-year-old  boy,  and  that  he  had  come  to  Peoria  for  the  purpose 
of  engaging  in  a sexual  act  with  that  boy. 

Based  upon  this  evidence,  the  defendant  was  charged  with  the  indecent 
solicitation  of  a child.  Following  a bench  trial,  the  defendant  was  declared  to  be  guilty 
as  charged.  He  was  subsequently  sentenced  to  30  months’  probation,  and  he  was 
ordered  to  pay  probation  costs,  court  costs  and  assessments  The  defendant  was 
further  ordered  to  register  as  a sex  offender  and  provide  DNA  samples.  Finally,  he 
was  prohibited  from  using  the  Internet  except  for  business  purposes  and  he  was 
ordered  to  continue  sex  offender  counseling.  This  appeal  followed 

ARGUMENT:  On  appeal,  the  defendant  attacked  the  constitutionality  of  the  offense 
of  the  indecent  solicitation  of  a child.  Specifically,  the  defendant  argued  that  the 
statute  was  unconstitutionally  overbroad  and  vague  Finally,  the  defendant  argued 
that  the  statute  in  question  interfered  with  the  fundamental  right  of  a person  to  ask  for 
acts  of  sexual  penetration  or  conduct  from  his  or  her  spouse. 

OPINION:  Concerning  the  defendant’s  argument  that  the  offense  in  question  was 
unconstitutionally  overbroad  in  that  it  interferes  with  the  defendant’s  constitutionally 
protected  right  of  free  speech,  the  appellate  court  rejected  this  argument  of  the 
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defendant  by  noting  that  any  potential  small  chance  that  some  free  speech  right  of  the 
defendant  might  be  infringed  by  this  statute  was  obviously  overcome  by  the  extremely 
important  duty  of  the  People  to  prevent  the  sexual  exploitation  and  abuse  of  children 
Consequently,  the  statute  was  found  not  to  be  unconstitutionally  overbroad 

With  respect  to  the  defendant's  argument  that  the  statute  was 
unconstitutionally  vague,  the  appellate  court  noted  that  in  support  of  his  argument  the 
defendant  raised  numerous  hypothetical  situations  wherein  the  statute  in  question 
could  be  used  to  prosecute  potentially  innocent  conduct.  However  the  Court  also 
ruled  that  the  defendant's  vagueness  argument  must  fail  if  his  conduct  clearly  falls 
within  the  statutory  prescription  even  though  the  statute  could  be  declared  to  be 
vague  as  to  other  conduct.  In  this  case,  the  appellate  court  ruled  that  the  defendant 
was  accused  of  soliciting  a sexual  act  for  a person  the  defendant  believed  to  have 
been  a 1 5-year-old  boy.  This  conduct,  according  to  the  appellate  court  fell  squarely 
within  the  statutory  proscription  of  the  statute  in  question.  Therefore,  the  appellate 
court  rejected  the  defendant’s  vagueness  argument. 

Finally,  concerning  the  defendant’s  argument  that  this  statute  interfered  with 
a person's  fundamental  right  to  ask  for  acts  of  sexual  penetration  or  conduct  from  his 
or  her  spouse,  the  appellate  court  noted  that  the  defendant  in  this  case  did  not  solicit 
his  spouse.  He  solicited  what  he  believed  to  be  a young  boy.  Consequently,  the 
appellate  court  ruled  that  the  defendant  lacked  standing  to  raise  this  potential 
constitutional  challenge. 

Justices  Holdridge  and  Schmidt  concurred 


SEARCH  AND  SEIZURE:  ISSUE  - - Did  the  questioning  of  the  police  officer  during 
the  defendant’s  detention  for  a traffic  violation  violate  that  defendant’s  Fourth 
Amendment  rights'?  ANSWER  - - Absolutely.  In  the  opinion  of  the  appellate  court, 
the  questions  of  the  officer  were  not  based  upon  any  reasonable  suspicion  and  they 
did  unreasonably  extend  the  length  and  fundamentally  changed  the  nature  of  the 
defendant's  detention. 

People  v.  Jones,  III.  Dec.  (3rd  Dist. , No.  3-03-119,  March  25,  2004) 

Aggravated  Unlawful  Use  of  a Weapon  - - Reversed. 

Justice  Holdridge  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  The  arresting  officer  in  this  case  was  on  patrol  at  approximately  1 :55  a m. 
on  January  31 , 2003,  when  he  noticed  a car  pass  him  going  in  the  opposite  direction. 
What  drew  the  officer’s  attention  was  the  fact  that  the  car  was  being  driven  on  the 
shoulder  of  the  road.  As  a consequence  of  this  traffic  violation,  the  officer  turned  his 
car  around  and  pursued  the  suspect  car.  By  the  time  the  officer  caught  up  with  the 
suspect  car,  it  had  made  a right  turn  and  was  traveling  well  over  the  local  35  mile-per- 
hour  speed  limit.  The  officer  then  activated  his  emergency  lights  and  it  then  took  the 
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suspect  car  over  one-quarter  of  a mile  to  pull  over.  Upon  stopping,  the  arresting 
officer  exited  his  car  and  approached  the  suspect  car.  As  he  did,  the  officer  noticed 
the  driver  of  the  car,  the  defendant  in  this  case,  reach  toward  the  passenger  side  of 
the  vehicle.  The  arresting  officer  immediately  questioned  the  defendant  about  this 
movement.  The  defendant  indicated  that  he  was  merely  reaching  for  his  insurance 
information,  which  he  now  had  in  his  hand.  The  defendant  then  supplied  the  officer 
with  all  of  his  required  documents  and  the  officer  returned  to  his  squad  car  to  check 
them  out.  The  check  revealed  that  the  defendant’s  license  was  valid. 
Notwithstanding  this,  the  officer  decided  to  demand  that  the  defendant  step  outside 
of  his  car.  The  fact  that  the  defendant  was  driving  on  the  shoulder  of  the  road,  was 
exceeding  the  speed  limit,  and  was  making  furtive  movements  after  he  was  stopped 
all  led  the  arresting  officer  to  believe  that  an  additional  investigation  was  necessary. 


After  the  defendant  stepped  outside  of  his  car,  the  officer  asked  him  if  he  had 
any  drugs  or  weapons  inside  of  this  car.  The  defendant  stated  that  he  did  not  know 
because  he  did  not  own  the  car.  The  defendant  then  gave  the  arresting  officer  verbal 
consent  to  search  the  inside  of  the  car.  A loaded,  uncased,  semi-automatic  handgun 
was  found  under  the  passenger  seat  of  the  car.  Based  upon  this  evidence,  the 
defendant  was  placed  under  arrest  and  he  was  subsequently  charged  with  the 
aggravated  unlawful  use  of  a weapon.  Prior  to  his  trial  the  defendant  moved  to 
suppress  the  evidence  the  police  discovered  during  their  search  of  the  suspect  car. 
The  trial  judge  denied  the  motion  of  the  defendant  and  ruled  that  under  the  facts  of 
this  case  the  police  had  a reasonable,  articulable  suspicion  of  unlawful  activity  on  the 
part  of  the  defendant.  Consequently  the  questions  asked  by  the  police  were 
reasonable  and  the  consent  to  search  given  by  the  defendant  was  voluntary. 
Following  the  defendant’s  subsequent  conviction  for  his  aggravated  weapons  offense 
and  a sentence  of  24  months’  probation,  this  appeal  followed. 

ARGUMENT:  On  appeal,  the  defendant  argued  that  the  trial  court  erred  in  refusing 
to  suppress  the  evidence  against  him  in  this  case  because  the  search  of  his  car 
conducted  by  the  police  in  this  case  was  unreasonable  and  illegal. 

OPINION:  In  response  to  the  argument  of  the  defendant,  the  appellate  court  ruled 
that  the  initial  stop  of  the  defendant  was  properly  based  upon  the  arresting  officer’s 
observation  of  the  defendant  driving  his  car  on  the  shoulder  of  the  road.  This 
conduct  was  in  violation  of  section  11-709.1  of  the  Illinois  Vehicle  Code. 
Consequently,  the  stop  of  the  defendant  was  based  upon  probable  cause  and  was, 
therefore  reasonable  and  legal. 

The  real  issue  in  this  case,  however,  was  whether  the  conduct  of  the  arresting 
officer  turned  this  reasonable  detention  of  the  defendant  into  an  illegal  detention.  To 
answer  this  question,  the  appellate  court  relied  upon  the  recent  Illinois  Supreme  Court 
case  of  People  v.  Gonzalez.  204  III.  2d  220,  789  N.  E.  2d  260  (2002).  In  Gonzalez, 
the  Supreme  Court  created  a three  tiered  test  for  determining  whether  police 
questioning  during  a traffic  stop  satisfied  the  Terry  requirement  that  such  police 
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questions  must  be  limited  in  scope.  First,  the  Court  declared  that  no  Fourth 
Amendment  violation  occurred  if  the  questioning  was  reasonably  related  to  the 
purpose  of  the  stop.  If  it  was  not,  then  no  violation  occurred  if  it  was  related  to  some 
reasonable,  articulable  suspicion  that  the  police  possessed  during  the  defendant  s 
stop.  If  neither  of  these  circumstances  existed,  then  no  violation  would  have  occurred 
if  the  questions  did  not  impermissibly  extend  or  prolong  the  length  of  the  detention  or 
change  the  fundamental  nature  of  the  defendant’s  stop.  If  the  People  cannot  provide 
evidence  of  any  of  these  situations,  then  the  questioning  of  the  police  will  be  declared 
to  have  been  unreasonable  and  illegal. 

In  this  case,  the  appellate  court  concluded  that  the  questioning  of  the 
defendant  about  whether  he  had  any  drugs  or  weapons  inside  of  his  car  was  related 
neither  to  the  purpose  of  the  defendant’s  detention  nor  was  it  based  upon  any 
articulable  reasonable  suspicion  on  the  part  of  the  police.  Further,  the  Court  ruled 
that  under  the  circumstances  of  this  case,  such  questioning  clearly  did  increase  the 
confrontational  nature  of  the  defendant’s  stop  and  it  clearly  did  change  the  focus  of 
the  stop  from  a mere  traffic  violation  into  an  “open-ended”  interrogation  seeking 
incriminating  evidence.  Under  these  circumstances,  the  appellate  court  declared  that 
questioning  of  the  police  resulted  in  the  illegal  detention  of  the  defendant  and  this 
illegal  detention  tainted  the  evidence  the  police  collected  as  a result  of  that  detention 
Consequently,  the  appellate  court  declared  that  the  trial  court  erred  in  denying  the 
defendant’s  motion  to  suppress. 

Justices  Lytton  and  Barry  concurred. 


STATUTORY  CONSTRUCTION:  ISSUE  - - Did  the  construction  of  a "pole  bam”  fall 
within  the  meaning  of  the  term  “home  repair”  as  it  was  defined  in  the  Home  Repair 
Fraud  Act?  ANSWER--  Yes.  The  appellate  court  concluded  that  in  this  case  this 
“pole  barn”  could  be  considered  to  have  been  a “garage”  and  it  was  supposed  to  have 
been  constructed  on  property  adjacent  to  the  victim’s  residence.  This,  in  the  opinion 
of  the  appellate  court,  was  good  enough. 

REASONABLE  DOUBT:  ISSUE  - - Was  the  defendant  properly  found  to  have 

committed  home  repair  fraud  under  the  facts  of  this  case?  ANSWER  - - Yes. 
According  to  the  appellate  court,  a trier  of  fact  could  have  found  that  the  defendant 
did  commit  that  offense. 

People  v.  Hofer, III.  Dec. (3rd  Dist. , No.  3-02-0758,  February  27,  2004) 

Home  Repair  Fraud  - - Affirmed. 

Justice  Schmidt  delivered  the  Opinion  of  the  unanimous  Court. 

FACTS:  The  victim  in  this  case  was  a teacher  who  lived  on  a farm  near  Grant  Park, 
Illinois.  In  March  of  1998,  the  victim  contacted  two  local  carpenters  about 
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constructing  “a  pole  building,  a barn  building'  on  his  property  Both  carpenters 
declined  the  defendant's  offer.  However,  one  of  those  carpenters  informed  the 
defendant  in  this  case.  Daniel  B Hofer,  of  the  victim  s request,  and  the  defendant 
contacted  the  victim.  The  defendant,  doing  business  as  “Prairie  State  Post  Frame 
entered  into  discussions  with  the  victim  about  the  construction  of  the  building 
Eventually,  the  parties  agreed  that  the  defendant  would  construct  a pole  bam'  on  the 
property  where  the  victim  lived.  The  agreed  upon  price  was  a total  of  $16,000  As 
a down  payment,  the  victim  gave  the  defendant  a check  for  $4,000  Over  the  next 
three  months  the  victim  spoke  to  the  defendant  personally  about  the  job  Each  time 
the  defendant  assured  the  victim  that  the  job  was  progressing  The  victim  then 
attempted  to  call  the  defendant  at  least  two  dozen  times  The  defendant  never 
returned  the  victim's  telephone  calls.  By  June  of  1998.  the  victim  became  worried 
that  the  defendant  had  done  nothing  about  the  construction  of  his  bam  The  County 
Sheriff  and  State's  Attorney  were  contacted.  Eventually,  the  victim's  lawyer  wrote  a 
letter  to  the  defendant  wherein  he  demanded  repayment  of  the  $4,000  down 
payment.  No  response  was  ever  received  from  the  defendant. 

On  August  7,  1 998,  the  People  charged  the  defendant  with  aggravated  home 
repair  fraud.  At  the  conclusion  of  the  defendant’s  trial,  he  was  found  guilty  of  the 
lesser  included  offense  of  simple  home  repairfraud.  From  his  conviction  and  the  trial 
court’s  order  that  the  defendant  pay  the  victim  $4,262.50  in  restitution,  the  defendant 
brought  this  appeal. 

ARGUMENT:  On  appeal  the  defendant  argued  that  his  failure  to  perform  on  a 

contract  to  build  a “pole  barn"  did  not  constitute  home  repairfraud.  Specifically,  the 
defendant  argued  that  the  construction  of  a pole  barn  did  not  fit  within  the  Home 
Repair  Fraud  statute’s  definition  of  “home  repair.” 

OPINION:  The  appellate  court  disagreed  with  the  argument  of  the  defendant  and 

ruled  that  while  a “pole  barn”  was  not  explicitly  listed  within  the  Home  Repair  Fraud 
statute  as  an  included  structure,  that  list,  according  to  the  appellate  court  was  not 
intended  to  have  been  exclusive.  If  the  type  of  building  involved  was  merely  similar 
to  the  types  of  buildings  listed  in  the  statute,  that  would  be  close  enough.  The 
language  used  by  the  appellate  court  in  explaining  its  reasoning  was  quite  interesting, 
especially  to  those  readers  who  happen  to  live  in  a rural  part  of  this  state  I will 
quote:  “One  can  hardly  drive  through  rural  Illinois  without  noticing  the  burgeoning 
number  of  "pole  bams”  or  "Morton  buildings”  in  the  yards  of  rural  landowners.  These 
buildings  are  to  the  country  dweller  or  gentleman  farmers  what  the  garage  is  to  the 
suburbanite.  However,  no  self-respecting  ‘land  baron’  would  even  think  about  calling 
this  building  where  he  parks  his  pickup  truck,  SUV,  garden  tractors,  et  cetera,  a 
‘garage.’”  Notwithstanding  this  interesting  analysis  of  rural  folk,  the  appellate  court 
ruled  that  the  construction  of  a pole  bam  behind  the  victim’s  house  was  sufficiently 
similar  to,  if  not  identical  to,  the  construction  of  a garage  (which  was  specifically  listed 
as  an  included  structure  within  the  Home  Repair  Fraud  offense).  The  appellate  court 
therefore  rejected  the  argument  of  the  defendant. 
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ARGUMENT:  Alternatively,  the  defendant  argued  that  the  People  failed  to  introduce 
sufficient  evidence  to  support  his  Home  Repair  Fraud  conviction 

OPINION:  The  appellate  court  ruled  that  based  upon  the  People  s evidence  a 

rational  trier  of  fact  could  clearly  have  concluded  beyond  a reasonable  doubt  that  the 
defendant  knowingly  entered  into  a contract  with  the  victim  for  home  repair  promised 
performance  of  the  agreed  upon  task,  took  the  victim's  money,  and  did  not  intend  to 
perform  or  knew  he  would  not  perform  those  tasks.  Consequently,  the  defendant 
was.  in  fact,  properly  found  guilty  of  Home  Repair  Fraud  beyond  a reasonable  doubt 

Justices  McDade  and  Slater  concurred 


******************** 


FIFTH  DISTRICT 


CONSTITUTIONALITY  OF  STATUTE:  ISSUE  - - Does  a sentence  of  mandatory 
natural  life  imprisonment  for  a second  aggravated  criminal  sexual  assault  conviction 
violate  the  proportionate  penalties  clause  of  the  Illinois  Constitution?  ANSWER  - - 
No  This  sentence  withstands  the  defendant’s  constitutional  challenge. 

EVIDENCE:  ISSUE  - - Was  the  defendant  denied  due  process  when  the  trial  court 
refused  to  allow  him  to  impeach  the  victim  with  evidence  that  she  had  previously 
made  a false  complaint  against  her  husband'?  ANSWER  - - No  This  type  of 
collateral  attack  upon  the  victim  was  not  permitted 

TRIAL  PROCEDURE:  ISSUE  - - Was  the  defendant’s  trial  a “nullity"  because  an 
attorney  employed  by  the  Office  of  the  State’s  Attorney’s  Appellate  Prosecutor 
prosecuted  him'?  ANSWER  - - No.  The  defendant’s  failure  to  object  to  the 
authority  of  his  prosecutor  waived  that  objection. 

People  v.  Walls.  III.  Dec.  (5th  Dist. , No.  5-01-0771,  March  19,  2004) 

Aggravated  Criminal  Sexual  Assault  - - Affirmed. 

Justice  Donovan  delivered  the  Opinion  of  the  majority  of  the  Court. 


FACTS:  The  defendant  was  accused  of  sexually  assaulting  the  victim  after  clouting 
her  on  the  head  with  a hammer.  Prior  to  his  trial,  the  defendant  indicated  that  he  was 
going  to  attempt  to  introduce  evidence  that  the  victim  had,  in  the  past,  falsely  accused 
her  husband  of  domestic  battery.  In  a motion  in  limine,  the  People  sought  to  prevent 
the  introduction  of  this  evidence.  Over  the  strong  objection  of  the  defendant,  the  trial 
court  granted  the  People’s  motion.  Thereafter,  the  defendant’s  jury  believed  the 
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testimony  of  the  victim  and  disbelieved  the  defendant's  testimony  by  finding  the 
defendant  to  be  guilty  as  charged  During  the  defendant's  subsequent  sentencing 
hearing,  it  was  proven  that  in  1 985,  the  defendant  had  been  convicted  of  aggravated 
criminal  sexual  assault  when  he  sexually  assaulted  a 14-year-old  girl  while 
threatening  her  with  a knife.  As  a consequence  of  this  previous  conviction,  the 
defendant  received  a sentence  of  natural  life  imprisonment  This  appeal  followed 


ARGUMENT:  Initially,  the  defendant  argued  that  he  had  been  denied  due  process 
when  the  trial  court  improperly  limited  his  ability  to  impeach  the  credibility  of  the  victim 
by  the  use  of  her  prior  false  accusations. 

OPINION:  In  response  to  this  argument  of  the  defendant,  the  appellate  court  ruled 
that  while  it  clearly  is  permissible  for  a defendant  to  show  that  a witness  in  a criminal 
case  has  a bad  reputation  for  truth  and  veracity,  it  is  equally  clear  that  such  a 
defendant  can  not  impugn  that  witness’s  credibility  by  establishing  that  on  former 
specific  occasion  that  witness  lied  about  a totally  unrelated  matter  In  this  case  the 
appellate  court  declared  that  victim’s  alleged  false  complaint  against  her  husband 
concerning  a domestic  battery  was  entirely  different  from  the  sexual  assault  in  this 
case.  This  attempt  to  collaterally  attack  the  victim’s  credibility  was  rejected  by  the 
appellate  court. 

ARGUMENT:  Next,  the  defendant  argued  that  his  trial  and  conviction  in  this  case 
was  a “nullity”  because  an  attorney  for  the  Office  of  the  States  Attorneys  Appellate 
Prosecutor  prosecuted  him.  Specifically,  the  defendant  argued  that  his  “prosecutor” 
lacked  the  authority  to  assist  in  the  prosecution  of  his  case. 

OPINION:  The  appellate  court  ruled  that  even  if  the  prosecutor’s  appointment  was, 
in  fact,  defective,  that  defective  appointment  did  not  nullify  the  defendant’s  conviction. 
Since  the  defendant  did  not  see  fit  to  object  to  the  use  of  this  special  prosecutor,  the 
appellate  court  declared  that  the  defendant  had  forfeited  (waived)  this  issue 

ARGUMENT:  Finally,  the  defendant  argued  that  the  statute  which  mandates  a 

sentence  of  natural  life  imprisonment  for  a second  conviction  for  aggravated  criminal 
sexual  assault  was  unconstitutional  because  it  created  a disproportionate  penalty. 

OPINION:  Deferring  to  the  judgment  of  the  Illinois  Legislature,  the  appellate  court 
rejected  the  argument  of  the  defendant.  Specifically,  the  appellate  court  noted  that 
the  defendant  hit  his  victim  on  the  head  with  a hammer , bound  her  ankles  and  hands, 
gagged  her  mouth,  and  then  raped  her.  Previously,  the  defendant  had  been 
convicted  of  sexually  assaulting  a young  girl  after  threatening  her  with  a knife. 
According  to  the  appellate  court,  sentencing  such  a defendant  to  a term  of  natural  life 
imprisonment  must  seem  reasonably  designed  to  protect  the  public  from  such  a 
person.  The  Court  concluded  by  noting  that  clearly  the  mandatory  life  sentence 
provisions  enacted  in  this  case  must  reflect  the  Legislature’s  decision  to  treat  severely 
those  persons  who  engage  in  repetitive  conduct  of  sexual  assault  because  it 
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recognized  the  harm  caused  to  the  victim’s  of  those  assaults, 
refused  to  dispute  this  finding  of  the  Legislature. 

Justice  Chapman  concurred. 


The  appellate  court 
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Justice  Kuehn  specially  concurred  and  argued  that  the  trial  judge’s  refusal  to 
allow  the  victim  to  be  impeached  by  her  prior  false  accusations  was  error.  However, 
it  was  harmless  error  in  this  case. 

******************** 
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